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Criminal Sentencing Policy in the United States
CRMJ 395
Spring 2008

Th 4:15-6:45pm
Lewis Tower, 913

Instructor:

Professor Don Stemen
Phone: 312.915.7570
Email: dstemen@luc.edu
Office: 924 Lewis Tower

Office Hours:

Monday: 1:00pm-3:00pm

Thursday: 1:00pm-4:00pm

Or by appointment; I am in my office most days, so if you need to see me just call and
see if [ am around.

I.  Purpose of the course

The sentencing and corrections laws that defined state criminal justice systems through
the early-1970s have fragmented over the last thirty-five years. While not identical, state
sentencing and corrections systems through the mid-1970s displayed several common
characteristics. All fifty states operated under an “unstructured” sentencing model with
wide statutory sentence ranges for offenses, no guidance provided to judges for
determining the appropriate prison term within that statutory range, and, as a result, broad
judicial discretion in the setting of sentences. All fifty states operated under an
“indeterminate” sentencing model with discretionary parole release for all or nearly all
offenses, allowing equally wide and unguided parole board discretion in releasing
offenders from prison. States maintained few or no mandatory sentencing laws and few
or no sentence enhancement laws that extended punishment for targeted offenses.

Since the 1970s, however, there have been several fundamental and ongoing shifts in
sentencing and corrections policies, processes, and institutions. Unstructured sentencing
models in many states have been replaced by “structured” sentencing policies — such as
presumptive sentences and sentencing guidelines — which seek to constrain judicial
discretion at sentencing by establishing sets of specific recommended prison terms for all
offenses and procedures for determining sentences within the wider statutory sentence
ranges. In several state systems, indeterminate sentencing has been supplanted by
“determinate” sentencing — or the abolition of discretionary parole as a mechanism for
releasing inmates from prison — seeking to abolish parole board discretion at release by
establishing statutorily-fixed time-served requirements as a release mechanism for all
offenses. Mandatory sentencing laws that require the imposition of a predetermined
prison sentence and sentence enhancement laws that increase the length of an available
prison sentence have proliferated across the states, targeting harsher sentences at specific
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offenses or types of offenders. In the end, there has been a conversion in the set of
sentencing and corrections laws once common across the United States — from systems
characterized by broad sentencing and release decision-making to systems in which
decision-making is often tightly controlled, constrained, or entirely abolished and
sentences for particular offenses or types of offenders are increasingly harsh.

Cumulatively, the myriad changes in sentencing and corrections policies across the
states have impressed many observers to characterize these shifts as constituting a new
penal regime, radically different from that which preceded it — as transforming the
“American” penal approach from an individualized, rehabilitative model to an actuarial,
retributive model. Moreover, the specific policies adopted since the 1970s have been
characterized by observers in a largely singular way as “retributive” or “punitive” and as
indicators of a shift toward “penal populism,” or the increased influence of public opinion
and politics on sentencing and corrections policy. However, in the end, these accounts
rest on the supposition that there is a unity to state-level sentencing and corrections policy
change since the 1970s — that the policies are all of the same type with the same set of
causes and that the fifty states have all undertaken nearly identical policy change.
Although, there have been general shifts in the policies of imprisonment, the policy
responses among the states have not been universal and the extent to which states have
abandoned the policies of the past has varied dramatically.

Twenty-six states have sought to control judicial discretion through the adoption of
structured sentencing, while the remaining 24 states maintain unstructured systems; 19
states have adopted determinate sentencing by abolishing discretionary parole release, but
31 states have chosen to retain their indeterminate systems; all states have adopted
mandatory sentencing laws, but some states have adopted as many as seventy-five such
laws, while others have adopted as few as five. Moreover, states have adopted different
policies often to achieve very different goals — to increase punishment, to control rising
prison populations and prison costs, to reduce unwarranted disparity in sentences.

After three decades of experimentation and flux, the fragmentation in sentencing and
corrections policies across the American states has created an array of approaches to the
use of imprisonment as numerous as they are complex. But several questions remain.
What are the underlying purposes and functions of sentencing in the US? What social,
cultural, and political changes in the US brought about changes in policies over the last
30 years? How have the policy changes of the last 30 years affected discretion and
accountability within the criminal justice system and the culture and communities within
the United States?

This course seeks to address these questions. It is divided into three parts:

e Part 1 examines the underlying philosophical and sociological bases of
punishment. We will discuss the basic purposes and functions of punishing
violations of the criminal law and how those purposes and functions structure
sentencing practices and polices.

e Part 2 focuses on the social, political, and cultural changes in the late 20"
Century that brought about rapid changes in sentencing policies. These include
the politicization of sentencing and punishment, the influence of politics and
ideology on the creation of sentencing policy, and the cultural changes during the
1960s and 1970s.
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e Part 3 will examine the impact of sentencing policies on the criminal justice
system and society. This will include the impact of new sentencing policies on
discretion in the system as well as the rise in mass incarceration in the US and the
impact of mass incarceration on individuals and communities.

II. Structure of the course

The class will be a combination of lectures and discussion. In order to develop an
understanding of sentencing policy and practices described in this course, students are
required to read all the materials carefully before coming to class. This course has a high
reading load (approx. 50-100 pages per week). Questions about the readings should be
brought up during class time to facilitate discussion.

ITII. Required texts
There will two required texts for the course:
David Garland (2001). The Culture of Control
Marc Mauer and Meda Chesney-Lind (2002). Invisible Punishment

Additional required readings consisting of short articles or book chapters will be made
available electronically on Blackboard or will be handed out in class.

Blackboard - Students will access basic course information and selected reading materials
through the course website. In addition, students can communicate with each other and
with the professor using the Blackboard page.

IV. Grading:

Since this is an intensive writing course, the course will involve a great deal of writing.
Your final grade will be based on your scores for five Reaction Papers (see below) and an
overall assessment of your class participation. Grades reflect your ability to understand
the propositions presented in the readings, your capacity/effort to evaluate these and
critically assess their contributions and limitations, and your ability to revise your writing
based on critical comments and suggestions.

Final grades will be based on the following:

1. Reaction Papers 80 pts (5 papers at 16 points each)
2. Participation 20 pts

The grading scale is as follows:

91-100 =A 87-88.5=B+ 77-78.5=C+ <69=F
89-90.5=A- 81-86.5=B 71-76.5=C



Loyola University Chicago
Department of Criminal Justice

79-80.5=B- 69-70.5=C-

Reaction papers: You are required to submit 5 reaction papers throughout the semester;
students taking the course for graduate credit must submit 6 papers throughout the
semester. Papers are expected to include the following elements: a) A brief overall
summary of the readings; b) Your critical reaction to the material, comparing readings to
other materials, challenging assumptions made by the authors, etc. To the extent possible,
you should focus on the development of one argument-that is, you should develop one
argument that assesses one concept present throughout the readings; ¢) An interesting or
representative quote from the readings; d) At least one well developed discussion
question that is comprehensive but not vague and that is effective at triggering an in-class
discussion. The required length is 5-6 double-spaced pages (12-point Times New Roman
font with one-inch margins), excluding discussion questions. Papers should include
citations and references.

Since this course is intended to not only get you to write more, but to improve your
writing as well, you will be required to revise and rewrite your papers to get full credit. I
will provide extensive comments on all papers. You are required to then respond to my
comments by revising your papers and returning a final, revised copy to me within 3
weeks. A provisional grade will be given to all first drafts; a final grade will be given
after revisions have been made. Papers that receive an A on the first draft will not be
required to be revised.

This course has a total of 13 sessions. Reaction papers can be submitted for any session,
except for the first class meeting (January 17). Papers need to be emailed to me by 8:00
pm the Wednesday before the class session for which you are submitting the paper (that
is, the evening prior to class). Late reaction papers will not be accepted for any reason.

Participation: I will compile the questions posed in the papers into a single document,
which will be emailed to all the course participants before 9:00 pm on the night before
class. You are required to read these question prior to class and be prepared to discuss
them in class. Participation in class discussions is expected of all students. Participation
will count for 20 points toward your final grade.

Students taking the course for graduate credit will also be required to present the readings
and lead the discussion for one class session. This will involve presenting an overview of
the readings — the major arguments, critiques of those arguments raised in the readings,
etc. — and facilitating the discussion among the class — relying on the questions posed by
students in the papers and developing your own questions for the class.

V. Academic honesty
Academic honesty is guided by University policies (see

http://www.luc.edu/education/academics_policies.shtml#honesty). Academic dishonesty
of any form will NOT be tolerated. Students who are found in violation of the
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University’s policies are subject to severe sanctions including University dismissal or
expulsion. Students caught cheating on an exam will receive a zero for that exam.

Other policies

a. Ifyou miss class, share notes from one of your classmates. You are responsible
for making up missed material.

b. Courteous and polite behavior is expected. Respect all viewpoints should prevail.
No personal communication devices are allowed in class (cell-phones, pagers,
etc.). Other inappropriate behaviors that none of us should tolerate in class include
sleeping, surfing the internet, listening to music, or engaging in third-party
conversations.

c. Dropping the course: Please refer to University requirements regarding drop days,
where to find appropriate forms and related policies.
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VI. Course Outline and Required Readings

The specific readings and timing of readings are subject to change. As such, this syllabus
remains a tentative schedule until further notice; I will inform everyone well in advance
of any changes in the schedule.

| January 17 \ Introduction

Horton, Carol A. (1998). “U.S. Sentencing Policy: Past Trends, Current Issues,
and Future Prospects,” American Judicature Society

Tonry, Michael (1999). The Fragmentation of Sentencing and Corrections in
America National Institute of Justice.

Stemen, Don (2007). “Sentencing and Corrections Policy Change in the U.S., 1970-
2002”

| January 24 \ The Philosophy of Punishment and Sentencing

Tonry, Michael (2006). “Purposes and Functions of Sentencing,” Crime and
Justice34 (excerpt).

Frase, Richard S. (2005). “Punishment Purposes,” Stanford Law Revie®$8: 67.

Duff, Anthony and David Garland (1997). “Introduction: Thinking about
Punishment,” in Duff and Garland (eds.) A Reader on Punishment

| January 31 \ The Sociology of Punishment and Sentencing

Garland, David (1991). “Sociological Perspectives on Punishment,” Crime and Justice
14: 115-165.

Tonry, Michael (2006). “Purposes and Functions of Sentencing,” Crime and Justicé4.
(excerpt)

| February 7 \ Politics, Penal Populism, and Public Attitudes

Mauer, Marc (1999). “Why are Tough on Crime Policies so Popular?” Stanford Law and
Policy Reviewl 1: 9.

Beckett, Katherine and Theodore Sasson (2000). The Politics of Injustic€Chp. 4, 9)
Zimring, Franklin (2001). “The New Politics of Criminal Justice: Of “Three Strikes,”

Truth-in-Sentencing, and Megan’s Laws,” Perspectives on Crimes and Justice:
1999-2000 Lecture Series, National Institute of Justice
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| February 14 \ Controlling Discretion in the System |

Reitz, Kevin R. (1998). “Modeling Discretion in American Sentencing Systems,” Law
and Policy20(4): 389-428.

Davis, Angela F. (2003). “Incarceration and the Imbalance of Power,” In Mauer and
Chesney-Lind (eds.) Invisible Punishment: The Collateral Consequences of Mass
Imprisonment.

Griset, Pamela L. (1997). “The Evolution of the Determinate Ideal of Sentencing: An
Illinois Case Study,” Law and Policyl9(3): 265-284.

| February 21 \ Penal-Welfarism and Sentencing: Where We Came From |

Garland, David (2001). The Culture of Control (Chp. 1, 2, 3).

| February 28 | Sentencing after Penal-Welfarism: How We Got Here

Garland, David (2001). The Culture of Control (Chp. 4, 5, 6).

| March 6 | NO CLASS - SRING BREAK |

| March 13 | The New Culture of Control: Where We Are Today |

Feeley, Malcolm and Jonathon Simon (1992). “The New Penology: Notes on the
Emerging Strategy of Corrections and Its Implications,” Criminology 30(4): 449-
474.

Harcourt, Bernard E. (2005). “Against Prediction: Sentencing Policy, Policing, and
Punishing in an Actuarial Age,” Public Law and Legal Theory Working Paper
No. 94

| March20 | NO CLASS — EASTER BREAK |

| March 27 \ Sentencing and Race |

Wacwuant, Loic (2003). Deadly Symbiosis: When Ghetto and Prison Meet and Mesh,”
Punishment and Socieiyl): 95-133.

Tonry, Michael (1995). Malign Neglect: Race, Crime, and Punishment in Ame(idgps.
1, 3, 6).

Mauer, Marc (2003). “Mass Imprisonment and the Disappearing Voters,” In
Mauer and Chesney-Lind (eds.) Invisible Punishment: The Collateral
Consequences of Mass Imprisonment.
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April 3 The Impact of Sentencing Policies: Mass Incarceration, Individuals,
and Families

Mauer, Marc (2001). “The Causes and Consequences of Prison Growth in the United
States,” Punishment and Societyl): 9-20.

Braman, David (2003). “Families and Incarceration,” In Mauer and Chesney-Lind (eds.)
Invisible Punishment: The Collateral Consequences of Mass Imprisonment.

Richie, Beth (2003). “The Social Impact of Mass Incarceration on Women,” In
Mauer and Chesney-Lind (eds.) Invisible Punishment: The Collateral
Consequences of Mass Imprisonment.

| April 10 \ The Impact of Sentencing Policies II: Mass Incarceration and Society |

Travis, Jeremy (2003). “Invisible Punishment: An Instrument of Social Exclusion,” In
Mauer and Chesney-Lind (eds.) Invisible Punishment: The Collateral
Consequences of Mass Imprisonment.

Clear, Todd (2003). “The Problem with ‘Addition by Subtraction’: The Prison-Crime
Relationship in Low-Income Communities,” In Mauer and Chesney-Lind (eds.)
Invisible Punishment: The Collateral Consequences of Mass Imprisonment.

Rose, Dina R. and Todd Clear (2001). “Incarceration, Reentry, and Social Capital: Social
Networks in the Balance,” Working Paper prepared for the “From Prison to
Home” Conference.

| April 17 \ The Impact of Incarceration on Crime

Wilson, James Q. (2008) “Do the Crime, Do the Time,” Chicago Tribune.

Fagan, Jeftfrey, Valerie West, and Jan Holland (2003). “Twelfth Annual Symposium on
Contemporary Urban Challenges: Reciprocal Effects of Crime and Incarceration
In New York City Neighborhoods,” 30 Fordham Urb. L.J. 1551.

Stemen, Don (2007). Reconsidering Incarceration: New Directions for Reducing Crime.
Vera Institute of Justice.

Levitt, Steven D. (2004). “Understanding Why Crime Fell in the 1990s: Four Factors
That Explain the Decline and Six That Do Not,” The Journal of Economic
Perspectived8(1).

| April 24 \ Sentencing and Public Opinion
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Roberts, Julian and Stalans, Loretta (1999). Public Opinion, Crime, and Criminal Justice
Chapter 10, "Sentencing and Parole".

Doble, John (2002) "Attitudes to punishment in the US: punitive and liberal opinions," in
Julian Roberts and Mike Hough (eds.) Changing Attitudes to Punishment

Morgon, Rob (2002) "Privileging public attitudes to sentencing?" in Julian Roberts and
Mike Hough (eds.) Changing Attitudes to Punishment

| Week 16. \ Exam Week

May 1 4:15-6:15 Final Revisions Due for any remaining papers.



