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[. Introduction

Varsity high school athletes Graham Dennis and Casey Edsall were suspended for
bringing a penknife and alighter to school, tools used by the young men to repair their lacrosse
sticks. Dennis was taken away in handcuffs and charged with possession of a deadly weapon in
the juvenile justice system.* Nick Stuban, a 15-year-old “model student,” was suspended for
purchasing a capsule of alegal substance known as JWH-018, a synthetic compound with a
marijuana-like effect.? Stuban took hislife two months later. Bronson Clark, 6 years old, was
suspended for crying in class and disrupting the educational process.® In South Carolina, a 10-
year old was suspended after his pencil sharpener broke and a teacher found the razor blade
insideit. Ethan Gray, a 1% grader, was found with a butter knife in his bag and was suspended
under the schools zero tolerance polices for weapons.”

What these children all have in common isthat they have come in contact with the
unfortunate ramifications of today’s system of zero tolerance policies. They all have been
suspended or expelled under policies that are void of discretion and fail to take into account
purpose, intent, age, or maturity. All of these children, and millions more, will have the notation
of “suspension” or “expulsion” on their academic records and many of them will have juvenile

or adult criminal records too.
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Today, school discipline policies, collectively known as “zero tolerance policies” are
impinging on the promise of educational opportunity. The use of harsh discipline methods is
widespread throughout the United States.® Zero tolerance policies have resulted in the removal
of tens of thousands of youth from their public schools, with the numbers of suspension and
expulsions’ increasing as society becomes more fearful of school violence. In 2006, there were
3,328,750 students suspended and 102,080 expelled from elementary and secondary schoolsin
the United States.” That equates to 6.9 percent of all studentsin the United States being
suspended and 0.21 percent being expelled during 2006.2 Moreover, during the 2007-2008
school year, there were 2,974,336 high school dropouts.”

Research suggests that 25,000 to 50,000 of the students who are expelled will be
completely deprived of public education.’® Many will never return to school ™! In facing the
conseguences of the zero tolerance policies, students are often referred to the juvenile justice
system, thereby criminalizing their behavior. They fall behind in their education and, lacking an
education and a developed skill set, many will find themselves unemployed and wrapped up in
the juvenile justice system, and eventually in the adult penal system.

The Supreme Court does not recognize public education as a fundamental right.

However, the importance of education as a means to succeed in today’s society is evidenced by
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research and has been recognized by courts. The Supreme Court has stated, “it is doubtful that
any child may reasonably be expected to succeed in lifeif he is denied the opportunity of an
education.”? In a variety of cases, the Court has recognized the role of education as “necessary
to prepare citizens to participate effectively and intelligently in our open political system.. o8
Y et despite this belief and the supporting evidence, society has adopted policies that suspend and
expel students from school, limit their access to aternative education when they have been
ousted from their schools, all while simultaneously involving the justice system and
criminalizing the behavior that, more often than not, is purely innocent or unintentional .
I1. Zero Tolerance Policies and their Origin

What are “zero tolerance” policies? Zero tolerance policies are rules intended to address
specific problems associated with school safety and discipline.** The concept of zero tolerance
grew out of state and federal drug enforcement policies in the 1980s.*® Those policies were
designed to respond with suspension or expulsion to weapons, drugs, and violent acts of students
occurring in the school setting. The reality, however, was to establish a system of discipline that
removed students for any misbehavior, regardless of the severity.

In 1999, the Columbine High School shootings shook the United States. Suddenly, zero
tolerance policies were defended on the grounds that administrators and school boards were
simply trying to prevent another Columbine. No longer were administrators using literal

interpretations of their state’s zero tolerance policies. Instead, these policies were being

implemented frequently and with utter disregard to the harsh consequences or punishments they
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carried with them.™ Zero tolerance policies treat major and minor violations with the same
severity so asto send a message to violators. These policies most frequently address violations of
drugs, weapons, violence, smoking and school disruptions by students. Y et there is absolutely no
discrepancy in how teachers and administrators can react based on the gravity of the offense
violation. Instead the punishment is applied in the same manner to every offense.

[11. TheLaw Behind Zero Tolerance Palicies

Students do not have a fundamental right to an education under the Constitution.*’
Despite the Court’s failure to declare public education as a “right” under the Constitution,® it has
simultaneously declared that it is not “merely some governmental ‘benefit’ indistinguishable
from other forms of social welfare.”*® The responsibility of providing youth with educational
services is recognized by all fifty states and the right to an education arises under states’
compulsory education laws.

The court in Goss v. LopeZ”® held that students have avalid property and liberty interest
in apublic education.? Thus, the government cannot suspend or expel students without due
process, including notice, an opportunity to be heard, and the chance to defend oneself.?” The
Court recognized the competing interests of students and school officials. On the one hand, “the

student’s interest is to avoid unfair or mistaken exclusion from the educational process.”?® On the
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other hand, the Court acknowledged that some “modicum of discipline and order is essential if
the educational function is to be performed.”?*

Because education is not a fundamental right under the Constitution, courts must follow a
mere “rational basis” standard when approaching a claim that involves a school disciplinary
action that may violate a student’s substantive due process rights. To satisfy this test, two
elements must exist. First, the disciplinary action must be rationaly related to avalid educational
objective — in our case, establishing a safe learning environment.? Such legitimate ends include
the enforcement of school regulations, protection of other students and school property, as well
as preservation of the academic environment. Second, the severity of the disciplinary action must
be reasonable in relation to the student’s conduct.?® In Fisher v. Burkburnett, a student sought
relief from a suspension and loss of a trimester’s credits for violation of a school drug
regulation.?” The student claimed that her punishment was grossly excessive. In response, the
court asserted that the punishment was legitimate in light of the school’s pressing interest in
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discouraging drug abuse at school.”” According to the court in Fisher, a punishment may be an
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unreasonable means to attain a school objective if there was a “great enough disparity between
the offense and punishment in an individual case.”®

In light of Goss, school officials’ disciplinary actions will stand as long as they follow the
procedures that have been established in that particular jurisdiction. In order to protect students
from being suspended or expelled at the whim of the school’s over-inclusive zero tolerance laws,
procedural due process protections must be strengthened. The right to notice and an opportunity
to be heard are inadequate in light of how schools apply this requirement™®, and thus juveniles

are suspended or expelled in violation of their due process rights.

V. The Application and Extension of The Federal Gun Free Schools Act to Drugs, Alcohol
and Other School Rule Violations

In 1994 the Clinton administration passed the Gun-Free Schools Act of 1994, authorized
by the Improving America’s Schools Act of 1994.3! The law, passed in response to a growing
concern about school violence, was the first instance in which the federal government inserted
itself into the realm of school discipline.** Using federal funding as an enforcement method, the
law required all statesto enact legislation to enforce the federal gun-free schools law. Section
8921 required that any state receiving federal funds must have lawsin place requiring expulsion

of students, for a period of no less than one year, who brought aweapon to school . *
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By 1995, all fifty states adopted legislation in line with this Act*, but the great majority
did so by instituting broader zero tolerance sanctions. Schools began to realize that drugs,
alcohol, and possession of weapons are just as damaging to students and dangerous in the school
system as firearms. The result was the extension and adoption of legislation and zero tolerance
policies to other behaviors. By 1998, eighty-seven percent of public schools had created zero
tolerance policies for alcohol and eighty-eight percent for drugs.*® Schools also
broadened zero tolerance polices for weapons beyond firearms, with many of the schools
extending the definition of weapons in the school setting beyond what is commonly categorized
and defined as “criminal.”*® Additionally, many states broadened zero tolerance polices to
include not only illegal drug use and possession but also legal drugs, including over-the-counter
medication and |ook-alike substances.®’

V. Abandoning Discretion and Balancein Zero Tolerance Policies
It isthe outer edges of these policies that have led to the most outrage and the stories of

youth who now have criminal records as aresult of conduct that was not only innocent but also
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harmless. The applications of zero tolerance rules and the effects they have on students have
been widespread and mostly harmful.

Over time, the discretion that was initially imbedded in the definition and interpretation
of what constituted weapons or drugs for the purpose of zero tolerance laws was removed.
Moreover, administrators failed to use the discretionary clauses within each zero tolerance
policy, clauses that were placed there on purpose because these policies are blind to the most
basi ¢ distinctions between types of offenses. Dangerousnessis irrelevant, with penalties for
weapons and disorderly offenses being the same and the notion of after-school detention for
these offenses has disappeared, being replaced instead with formal disciplinary hearings and
drastic results.®®

A student’s intent or mens rea are irrelevant in the application of zero tolerance
policies.® In criminal law, intent is akey element.*’ With zero tolerance policies we are looking
at children ranging from kindergarten through high school, with wide ranging educational levels
and maturity levels. These students are being suspended or expelled, and many times being
introduced into the juvenile justice system, without an inquiry into whether they had the requisite
intent to commit the violation they are charged with.**

While there is undoubtedly a concern surrounding school safety, a balance must be struck
between providing a safe environment for youth and providing educational opportunity for all

students. Zero tolerance policiesfail to take into account this balance. They do not make a
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distinction between which children violated the rule and what age or grade that child is.* They
do not make a distinction regarding the type of weapon or drug that can possibly trigger a
violation.”® Finally, school policies make no distinctions about maturity, developmental needs of
the student or academic achievement.*

Today’s interpretation of zero tolerance policies fail to take into account the discretion
that is necessary for educators to effectively carry out school discipline while simultaneously
bal ancing the needs of the children to receive an appropriate education.

V1. The (In)Effectiveness of Zero Tolerance Policies

Thereis no convincing evidence that zero tolerance policies make schools safer.* The
Nationa Center for Education Statistics (NCES) conducted a study of school violence and found
that after implementing zero tolerance policies for four years, schools that enacted zero tolerance
reported more discipline problems than those schools without such policies.* Moreover, most
suspensions and expulsions resulting from zero tolerance violations are for offenses that are not
very serious and that do not pose athreat to school safety.

Zero tolerance policies have altered the way in which Americalooks at youth. Today we
see them as delinquents or criminals who wreak havoc on society and who impede other

children’s ability to obtain an education. The result is a society in which many youth,
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undeserving of the label of delinquent or criminal, are excluded from school and from obtaining
an education.

Exclusion of youth magnifies the risk they face after suspension or expulsion, including
an increased likelihood of permanently dropping out of school or seeing an increased probability
of becoming involved in the juvenile justice system.*” Ongoing access to education provides
youth with an environment that reduces involvement in high-risk or illegal behavior, the exact
opposite of the effect seen for students who are excluded from that environment.

Suspended students automatically suffer academically. They receive failing grades, are
not provided with the opportunity to make up missed schoolwork and fall behind their peers.
Students who face suspension or expulsion under zero tolerance policies are more likely to drop

out of school.*

Often times, suspension or expulsion for one year does not necessarily span one
school year. The result is aone-year suspension or expulsion that stretches across two academic
years. Moreover, within that one-year away from school, students get into trouble with the law,
or are arrested.*® Once a student is suspended or expelled, thereis a struggle to keep them on
track and an even greater struggle to get them back on track when they return to school. Upon
completion of their suspension or expulsion, students do not feel comfortable in classes with
younger students, they are too far behind their peers, or they suffer from psychologica damage

and thus more often than not, the student does not return to the classroom. Those students that

are suspended or expelled and are not enrolled in any aternative education programs are not the
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subject of state truancy laws and are thus not the concern of the state education system.> With a
lack of education or marketable skill set, these youth have fewer opportunities and are at afar
greater risk for committing crimes.™
VII. High Coststo Society Resulting from Zero Tolerance Policies

There are real economic costs associated with zero tolerance policies — costs that society
bears the burden of. In 1998, Professor Mark A. Cohen calculated the cost to American taxpayers
of ayoung person who drops out of high school and enters alife of crime and drugs. Those costs
amount to a value between $1.7 million and $2.3 million.>* Initially these costs include support
for the uneducated and unemployed youth via public support and unemployment payments.
Those uneducated young people cannot or do not seek work and end up encountering the
juvenile justice system until they eventually graduate to the adult justice system. As schools are
dumping the cases formerly handled within the school system into the juvenile justice system,
increased costs arise that are necessary for funding the juvenile system. It is estimated that
America spends in excess of $10 billion per year on juvenile courts and correction.>® In addition,
fifty percent of high school dropouts are not employed, and as much as eighty percent of the
prison population is composed of high school dropouts.>

VIII. Criminalization of Youth and the School-to-Prison Pipeline

50 Bogos, supra note 49, at 380 (“Upon the possibility of being “permanently” expelled, such students will no
Iscl)nger be responsible to abide by the state truancy laws...”).

Id.
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** Miriam Rokeach & John Denvir, Front-Loading Due Process: A Dignity-Based Approach to School Discipline,
67 OHIO ST. L.J. 277, 286 (2006) (citing Sybil Fix, Dropouts Tied to Suspensions, THE POST AND COURIER, Apr. 30,
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Zero tolerance policies are consistent with “get tough on crime” philosophiesvisiblein
America’s criminal law. As a result of America’s over zealous approach to its application of zero
tolerance policies, children are being increasingly subjected to crimina or juvenile delinguency
charges for conduct that poses no serious danger to themselves or to the safety of other children
and adults.

Many zero tolerance policies mandate some extent of information sharing with law
enforcement. The Gun-Free Schools Act required schools to develop policies “requiring referral
to the criminal justice or juvenile delinquency system of any student who brings a firearm or
weapon to ... school,” in order to receive federal funds.™ Forty-one states require schools to
report students to law enforcement agencies for conduct that they commit in the school setting.*
While the categories of offenses requiring information sharing appear reasonable, it isthe
implementation of the laws that resultsin an unfair and over-inclusive application. For example,
assault may be a common category of conduct that requires school reporting to law enforcement
agencies. However, school districts interpret the definition of assault far too broadly and refer
students in fights to law enforcement regardless of the severity. Thus for studentsin violation of
such policies, the consequence of their misconduct is two-fold: First, offenses committed out-of -
school may be referred to their school, resulting in suspension or expulsion under zero tolerance
policies and second, in-school violations referred to law enforcement agencies may result in
juvenile or criminal prosecution.

IX. Lack of Adequate Alternative Education Programs
If school districts are going to continue to implement zero tolerance policies with

surprising frequency, it is critical to consider what happens to students who have been removed

%% 20 U.S.C. §8922, re-enacted as 20 U.S.C. §7157(h) (2002).
% OPPORTUNITIES SUSPENDED, supra note 6.



from their schools due to an offense violation. Suspended and expelled students have high
education needs. Despite this, there are few guarantees that these children will see, or have
access to, alternative education during the period of expulsion. Twenty-six states require, by law,
that school districts make alternative education opportunities avail able to suspended or expelled
students.>” In eighteen states, enroliment in alternative education is entirely subject to the school
districts discretion.® In many districts, alternative schools are simply a place to put the
“troublemakers.” They differ from regular schools in many regards and are said to serve the
purpose of acting as behavior remediation centers™ as opposed to educational facilities. Students
attending those schools often do not receive adequate instruction, the length of the school day
and school week may be far shorter than at a regular school and students face hei ghtened social
restrictions.* Additionally, students in alternative education programs are subject to levels of
violencein far greater proportions than those found in traditional schools.®*

The implications of denying educational access after expulsion are vast. The achievement
gaps are widened and students fall further behind their peers. ® It increases the likelihood that
children will engage in high-risk behavior and limits that child’s ability to support themselves in
the long run, thus contributing to the school-to-prison pipeline.®® It is also fiscally unwise for

society, as excluding a single student requires hundred of thousands of dollarsin expenditures,
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resulting in adrastically higher cost to society than the amount required to keep a child in the
school system, receiving public education.®

With the rapid growth in suspensions and expulsion, thereis clearly aneed for high
quality aternative education programs. For many students who have violated their schools zero
tolerance policies, these programs are their last chance to receive an education. While some
alternative education programs do provide children with a fundamental and adequate education,
many do not. Armed with the knowledge of the vast implications of denying educational access
to students after suspension and expulsion, it seems clear that if society is going to use
alternative education programs, their academic standards should closely mirror those of regular
schools, resources should be allocated appropriately and students should be placed in an
environment where they are safe and can continue to grow.

X. Conclusion

In 1999, following the horrific acts at Columbine High School, policymakers and school
officials took steps to ensure safety in America’s school. Parents were demanding solutions to
the violence they saw and zero tolerance policies did just that; they took the guesswork out of
how to handle school offenses and created a fagade of safety. Y et today, zero tolerance policies
are not so limited; they do not just touch the students who bring drugs or guns to school. Instead,
the policies are being applied to a broad range of conduct and are affecting not just those
students whose acts are dangerous and potentially criminal but also those children making

harmless mistakes.

% Bogos, supra note 49, at 386 (noting that expelled students get into legal trouble within one year of expulsion, and
incarceration costs more than $23,000 per person per year as compared to $5000 per year for a public school
student); Cohen, supra note 53 (nothing that a student who drops out and becomes involved in drugs or crime
creates a cost of $1.7 to $2.3 million in supportive services).



Zero tolerance policies affect everyone: the children, families, communities, and the
pocketbook of society. Thereislittle doubt that teachers and administrators must have the
authority to remove students who create a dangerous environment. However, there is smply no
need to implement measures that are over-reaching and do nothing but harm students who pose
no threat to the school or to others. What we need is an approach that is discretionary, that reacts
to the needs of the individual students and remembers that education for a child is an undeniable

necessity in today’s society.



