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I. INTRODUCTION

Sexual abuse and harassment of children have always been serious problems in the United
States, and unfortunately these problems have permeated into our nation’s schools.® Although
our country has made progress in recent decades by increasing awareness of this issue, studies
continue to show shocking figures of rampant sexual abuse and harassment in schools. One
study indicated that 17.7% of males and 82.2% of females graduating from high school reported
they had been sexually harassed by a school employee or faculty member at some point during
their education.? In a separate survey, 9.6% of students in grades eight to eleven reported that
they had been victim to unwanted sexual misconduct from an educator, some of which reported
physical contact.®> Even if the statistics are inaccurate or skewed, they are supported by far too
many stories of substantiated sexual abuse or sexual assault between teachers and students.* The
most frightening thing about these stories is the number of teachers who had already been
arrested or accused for improper sexual misconduct in the past but were somehow able to keep

their jobs or get hired to work for other schools.”
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Many legal scholars have recently pushed for broadening the legal duty of schools in
protecting students from sexual abuse, thereby expanding the potential liability of those schools
that fail to prevent sexual misconduct by a teacher.® Although these arguments are made with
good intentions, they propose too significant a burden on schools and do not address the root of
the problem: schools are afraid to act on suspicious teacher behavior because they fear
defamation or wrongful termination law suits from employees.” This paper focuses on those
teachers who are hired by new schools after having been released by their previous employer due
to suspicious behavior with students. It argues that the federal government should adopt a
qualified privilege to protect all U.S. schools that give negative employment references for a
teacher regarding suspicious sexual misconduct such that any plaintiff would be required to show
actual malice in order to prevail in a defamation law suit against the school.

Il. ScHOOLS NEED SPECIAL LEGAL PROTECTION TO GUARD STUDENTS FROM SEXUAL ABUSE
For obvious reasons, schools are in a unique position in the employment context. They
have a special relationship with their students and are responsible for protecting them from
foreseeable dangers such as sexual abuse.® Yet, teachers unavoidably spend countless hours
alone with their classes and are even given opportunities at times to be alone with individual
students who might need special attention.® These situations have the potential to foster

inappropriate behavior or sexual misconduct between teachers and students, making sexual

® See, e.g., Joshua D. Sayko, When Employers Get “Something for Nothing”: The Need to Impose a Limited
Obligation to Disclose in Employment Reference Situations, 38 SUFFOLK U. L. REV. 123 (2004).

" See, e.g., id. at 124.

® See Christensen v. Royal Sch. Dist. No. 160, 124 P.3d 283, 287 (Wash. 2005) (“[A] school has a ‘special
relationship’ with the students in its custody and a duty to protect them ‘from reasonably anticipated dangers.’”);
Eberwein v. Newburgh Enlarged City Sch., 818 N.Y.S.2d 255, 256 (A.D. 2 Dept. 2006) (“Schools are under a duty
to adequately supervise the students in their charge and they will be held liable for foreseeable injuries proximately
related to the absence of adequate supervision.”).

® See Jane Wangmann, Liability for Institutional Child Sexual Assault: Where Does Lepore Leave Australia?, 28
MELB. U. L. REv. 169, 179 (2004) (arguing that teachers should not be left alone with individual children).



misconduct by teachers not only foreseeable but disturbingly frequent.’® An Associated Press
investigation revealed over 2,500 instances of teacher sexual misconduct toward students in a
span of just five years.™" Further, a report mandated by Congress estimated that up to 4.5 million
students have been victim to sexual misconduct by a teacher or other school employee sometime
between kindergarten and 12" grade.™® Although the studies are not consistent, they demonstrate
that sexual abuse by teachers is a serious problem.

Despite this problem, however, the law treats employment references for teachers the
same as other employment references.*® Schools, fearful of being sued for defamation, generally
opt to say nothing about their former employees except to confirm their employment or to give
other basic facts."* For instance, in Randi W. v. Muroc Joint Unified School District,™ a school
gave a former administrator a positive recommendation even though it knew of charges and
complaints against the administrator for sexual misconduct with students.* In part because of
the school’s recommendation, the administrator was hired to work in another middle school
where he sexually molested a female student.'” Clearly, the unique circumstances in schools
require special treatment under the law to encourage the free flow of information about sexual
misconduct by former school employees.

I[1l. AN ANALYSIS OF LEGAL PROPOSALS
Legal scholars commonly propose methods of expanding the legal duty of schools to

their students and students at other schools who might be victims of sexual abuse. For instance,
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the Ohio Supreme Court in Yates v. Mansfield Board of Education®® extended a statutory duty of
school districts such that the board of education was liable after its failure to report the sexual
abuse of one student by a teacher resulted in the abuse of another student by the same teacher
several years later.’® Scholars argue that the court’s approach in Yates is a welcome change to
tort law because it creates another means of recourse for the victims of sexual abuse.?’ They
argue that school districts under this model will more frequently report instances of sexual abuse
to child services agencies or the police.” Under most theories of liability, a school’s good faith
investigation that leads to the conclusion there was no sexual misconduct is sufficient to avoid
liability. However, the court’s holding in Yates essentially requires the school to report
allegations of sexual misconduct to the proper authorities if it wishes to avoid liability for
subsequent misconduct by the same teacher.?

Even more relevant to this paper is the Supreme Court of California’s holding in Randi
W. v. Muroc Joint Unified School District, mentioned supra. The court in Randi held an
administrator’s former school district liable in damages to a student after the administrator’s
former district provided him with a positive recommendation to obtain his new job.?* Some
scholars support this holding and even go further, arguing that school districts should be legally
required to report a teacher’s history of sexual misconduct or allegations thereof in employment

references.?* They contend that such a duty is the only means of overcoming school districts’
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fear of incurring litigation expenses, and is therefore the only way to accomplish the free flow of
information necessary to prevent sexual abuse by teachers or other school employees.?
Extending the duties of schools such that they are more susceptible to liability would
certainly incentivize precautions to prevent sexual abuse. Naturally, if schools were more
vulnerable to lawsuits from sexually abused students or if they were mandated to report sexual
misconduct, they would comply or try to mitigate costs by more readily reporting and releasing
teachers who were accused of abuse. However, these proposals have several negative side
effects. First, mandatory disclosure would lead to more teachers being unnecessarily defamed
when they did not actually engage in inappropriate behavior.?® Requiring schools to report all
allegations of sexual abuse might even increase the occurrence of students making false
accusations out of a desire to harm the teacher.”” Further, mandatory disclosure would burden
schools with additional lawsuits.?® Inevitably, there will be incidents of alleged sexual
misconduct that are not completely substantiated by evidence.?® Under a duty to disclose,
schools will report the misconduct and be forced to face a defamation lawsuit. Alternatively,
they will elect not to disclose sexual misconduct and potentially face a lawsuit for breaching
their duty to third party students who are subsequently abused. Thus, the proposals discussed

above force school districts to walk a tightrope with lawsuits lingering on both sides of their
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decision.*® The additional lawsuits will only raise costs for school districts, either raising taxes
or diverting valuable funds away from important resources that make quality education available
in our communities.

In addition to added costs on schools, imposing an obligation on school districts in this
context would set a problematic precedent that an individual can breach an affirmative duty
merely by his or her silence even when that silence is more likely an indication that prospective
employers should be wary of the employment candidate.®* This precedent goes against well
established principles of tort law and would be an inefficient burden on unrelated third parties
who could be held liable for failing to prevent injury to another person with whom they have no
special relationship.*

Most importantly, even though these proposals adjust incentives to encourage disclosure,
they do nothing to address the root of the problem: schools’ fear of defamation litigation.*®
Schools are driven to “no comment” reference strategies and even to offering positive references
for teachers accused of sexual misconduct because they fear law suits from those teachers and
are prone to avoid monetary risk at all costs.** Thus, the first step to encouraging disclosure is
the federal government’s enactment of a reference immunity privilege for all U.S. schools. Such

a privilege would allow schools to disclose a teacher’s history of sexual misconduct or abuse to
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subsequent employers without being liable for defamation unless the information is false and
reported with actual malice in an effort to harm the teacher.®

Opponents of this approach argue that it will do nothing to change a school’s fear of
being sued—only its ability to prevail in litigation—and will therefore not change the practice of
“no comment” employment references.*® However, a reference immunity statute lowers the risk
that a former teacher will prevail in a defamation law suit and therefore lowers the risk of a
teacher bringing the suit in the first place.*” Potential plaintiffs will be less inclined to incur the
significant costs of litigation when the chance of success is lower.

Critics of this approach further argue that employers have chosen to remain silent about
employee misconduct despite the growing prevalence of qualified privilege statutes.*® Indeed,
most states have adopted reference immunity statutes without seeing significant change, but
there are still ten states that have not enacted immunity laws.* Further, even though many
employers continue to elect non-disclosure, it is likely a result of the confusing and poorly
defined body of reference immunity state statutes.*® First, state statutes involve inconsistencies
and are often too narrow to provide adequate protection for employers.** Second, many states do
not clearly define key terms such as “good faith” and “malice,” making it difficult to understand
the proper application of the statute.*? Finally, the differing state laws make it difficult for

employers to predict the application of reference immunity statutes for employees that move out
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of state. As a result, most employers adopt reference policies that are tailored to the laws of the
least protective state.*® These three factors have all hindered the effectiveness of reference
immunity state statutes, and schools have maintained uninformative reference policies rather
than taking their chances on being protected by the confusing immunity laws.*

Adopting a federal reference immunity statute to protect all U.S. schools that report
sexual misconduct by teachers in good faith would provide clarity and uniformity for
employment references.* So long as Congress adopts a clear and predictable standard,*® schools
would more readily report instances of sexual misconduct or alleged misconduct in order to
prevent future sexual abuse.*’ Although schools seek to avoid the risks of liability,
administrators are not purely driven by the bottom line but are also driven by their desire for
good schools.*® It is safe to presume that administrators want to protect their students and
students at other schools from sexual abuse. This is one of their most important duties, and they
have only strayed from focusing on this duty out of fear of costly litigation that is no longer as
threatening because of immunity laws. The prevalence of “no comment” employee references
surfaced during the onslaught of defamation lawsuits against employers that began in the
1980s.* To remove the fear of those lawsuits and to create a predictable standard by which
schools can report instances of sexual misconduct without a significant fear of defamation

liability would have a significant impact on preventing sexual misconduct in schools.
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A federal reference immunity statute for schools that report sexual misconduct would
change the perception that lawsuits lurk behind every employment reference because it would
establish a clear and predictable standard,> and it would publicize that schools can report a
teacher’s history of sexual misconduct without invariably facing a lawsuit. As a result, lawyers
would be able to advise schools on how to craft their employment references truthfully without
risking liability for defamation. This is consistent with recent scholarship arguing that state
immunity statutes will not be effective until employers’ perception of risk is changed.”® Even in
states that already have enacted privilege statutes, many employers and employees are still not
aware of the protection they are afforded.”® Those providing employment references must first
understand that statutory protections make the risk of defamation litigation very small before
such protections will be effective.® A clear federal statute would significantly increase this
understanding and would therefore lessen the occurrence of sexual misconduct in schools.

Scholars also argue that employers must learn to accept the small risk of defamation
litigation as the cost for promoting society’s collective well-being.>* This is especially relevant
in education where the public interest of protecting students from sexual abuse is particularly
great. By enacting a federal statute to this end, this need will be more apparent to schools,
reinforcing the need to put the interest of students above the very small risk of defamation
litigation. Moreover, a federal statute will increase public awareness of sexual misconduct in
schools and demonstrate a commitment on the federal level to stop such misconduct. If the
public sentiment is more clearly behind efforts to report alleged sexual misconduct in

employment references, even administrators who are not motivated by a sense of collective well-
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being will be encouraged to report sexual misconduct in order to avoid negative publicity that
results from a former teacher engaging in sexual misconduct.™
IV. CONCLUSION

Students should be free to attend school without the risk of being sexually abused or
sexually assaulted by a teacher or other school employee. However, the occurrence of teacher
sexual abuse and harassment in schools is quite common, affecting hundreds if not thousands of
students each year. Although the figures are not certain, the prevalence of the problem is, and far
too many teachers are able to find new teaching positions even after being released from their old
job due to sexual misconduct. This problem is in large part the result of administrators’ fear of
defamation law suits. When they are contacted to provide employment references for these
teachers, administrators simply confirm employment and offer “no comment” in order to avoid
the exorbitant costs of a defamation lawsuit.

Although mandating disclosure of sexual abuse in employment references would
effectively encourage such disclosure, it would add costs and burden schools with more
litigation. Further, it would overturn well established legal precedent that, absent a special
relationship, unrelated third parties have no duty to rescue. Moreover, these inefficient results
are not necessary to achieving the desired policy results. Although forty states have enacted
reference immunity statutes, the body of immunity law is confusing, inconsistent, and sporadic in
its application. Thus, the potential of immunity laws have not been reached. A federal immunity
law for schools that report sexual misconduct of former teachers in employment references
would provide clarity and predictability. It would allow administrators to report a teacher’s

sexual misconduct or allegations thereof without fearing a resulting defamation law suit. So long
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as schools are aware of the statute’s existence and how to report misconduct under the protection
of the immunity law, their desires to protect students from sexual abuse and to avoid negative
publicity would motivate them to report sexual misconduct in employment references.
Therefore, Congress should enact a federal immunity law protecting schools that report sexual

misconduct in good faith on a teacher employment reference.



