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Tentative Agreement in EU-US "Open Skies" Talks

After years of intense negotiations, the United States and European Union reached a tentative "open skies" agreement on
November 18, 2005. [FN1] The agreement will replace the current system consisting of twenty-five bilateral deals between
the US and individual EU member nations. [FN2] It will also lift many of the restrictions placed on carriers flying between
US and EU cities. [FN3] As a result, transatlantic carriers will be subjected to increased competition. [FN4] This increased
competition should lead to lower ticket prices and greater service options for consumers, as well as a more efficient transat-
lantic cargo distribution network. [FN5]

Transatlantic air carriers currently operate under a number bilateral agreements between the US and individual members
of the *258 EU. [FN6] These bilateral agreements grant reciprocal rights of access at specific cities to the signatories. [FN7]
In addition, some of the agreements regulate such matters as fares, flight frequency, and flight capacity. [FN8] The first such
agreement, the "Bermuda I," was signed in 1946 between the US and the United Kingdom. [FN9] The Bermuda I agreement
became the template for thousands of other agreements signed among European nations and the US over the following thirty
years. [FN10] The resulting patchwork of agreements created the transatlantic network that exists today. [FN11]

Under the contemporary transatlantic network, many European carriers can fly from European cities to destinations in
the US. [FN12] However, under most current agreements, these flights cannot continue onto other cities in the US once they
land. For example, while a British Airways plane can fly from London's Heathrow Airport to New York's JFK, that flight
cannot pick up additional passengers and provide domestic service to other American cities like Chicago or Dallas. [FN13]
Similarly, American carriers can fly from American cities to European destinations, but some cannot continue onto third cit-
ies on the continent or fly to Asian cities. [FN14] Moreover, while United Airlines may offer service from Chicago to Lon-
don, Paris, and Frankfurt, each route is subject to a different bilateral agreement.

In November 2002, the European Court of Justice struck *259 down many of these bilateral agreements after hearing
multiple suits brought by the European Commission. [FN15] This decision was the catalyst for the current round of open
skies talks. [FN16] The Commission sought the exclusive authority to negotiate aviation agreements on behalf of the entire
EU. While the ECJ did not explicitly grant the Commission's request, it did declare that some provisions of the current bilat-
eral agreements run afoul of European Law. [FN17] In particular, the ECJ took issue with the so-called "nationality clauses."
[FN18] The nationality clauses incorporated in the bilateral agreements allowed the US to deny access to European carriers
whose home nation had not signed an agreement. [FN19] Such clauses had the potential to grant preferential rights of access
over other carriers. [FN20] As a result, the ECJ voided the agreements and suggested that the new agreements could be effi-
ciently negotiated between the US and the entire EU, rather than individual member states. [FN21] After the ECJ's announce-
ment, the Commission made it clear to the US that if a new agreement were not reached by the end of 2005, it would force
the termination of all existing bilateral aviation agreements between EU members and the US. [FN22]
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In late 2003, trade representatives from the EU and US began *260 negotiations to reach a new agreement. [FN23] In June
2004, the EU ministers rejected a deal proposed by the US. [FN24] After that setback, the talks went into a stalemate. [FN25]
By late summer of 2005, there was renewed optimism on both sides of the Atlantic that a deal could be reached. [FN26]

The tentative deal reached on November 18, 2005 is designed to replace the patchwork of bilateral agreements with a
single streamlined agreement. [FN27] The new agreement will remove the restrictions on foreign airlines offering domestic
routes within another nation. [FN28] Under the agreement there will no longer be regulations concerning the type of aircraft
that can used, the frequency of service, or the routes serviced by the airlines. [FN29] Furthermore, fares will no longer be set
by the International Air Transport Association, [FN30] but would rather be determined by the carriers themselves. [FN31] As
a result, the EU estimates that transatlantic travel could increase between four and eleven million passengers. [FN32] Further
estimates predict an additional thirty five million passengers in intra-European travel alone. [FN33]

Though the plan appears to open the gates for the "vigorous competition" that the US delegation hoped to achieve, the
agreement must first be accepted by both the EU and US. [FN34] In the US, the deal does not require approval from Con-
gress, but it is not without *261 opposition. [FN35] From the European perspective, the deal does not open up US airlines for
total foreign ownership, a central goal of the European delegation. [FN36] Nevertheless, there is a good chance that EU trans-
port ministers will approve the agreement if the US shows a willingness to accept foreign ownership of US airlines. [FN37]
Currently, the US limits the voting rights of foreign entities in domestic airlines to 25%, which is less than the 49% allowed
by the EU. [FN38] In early November, the Bush administration proposed to ease restrictions on foreign ownership in US air-
lines, but seventy-five members of the House of Representatives have come out against the proposal. [FN39] Another poten-
tial problem is that the UK is reluctant to grant more access to London's Heathrow Airport to foreign airlines, which is cur-
rently serviced by only two US carriers - United Airlines and American Airlines. [FN40] Increased access to Heathrow is a
major goal of the US delegation, and in turn is a major bargaining chip of the EU. [FN41]

The new open skies agreement, if finalized, will be a significant step forward for consumers. Not only will transatlantic
routes be opened to "vigorous competition," but domestic routes could potentially see the entrance of new foreign carriers. At
the same time, the increased competition will indirectly benefit consumers in the form of lower cargo rates that could produce
retail and other savings. The fact the Bush administration is apparently willing to grant the necessary concessions to the
Europeans is a sign that an agreement is a real possibility. And that possibility should give optimism to consumers.

Seventh Circuit Splits from Sister Circuits Over Telephone Consumer Protection Act

In an opinion by Judge Easterbrook, [FN42] the Seventh Circuit *262 Court of Appeals recently ruled that federal courts
have jurisdiction to hear suits alleging violations of the Telephone Consumer Protection Act (TCPA) [FN43] brought under
the Class Action Fairness Act (CAFA). [FN44] The TCPA is the Congressional response to consumer outrage over the intru-
sions of telemarketers and attempts to save consumers' time and money by prohibiting unsolicited faxes. [FN45] Illinois state
courts have presided over many TCPA cases and the state is becoming a hotbed of TCPA litigation. [FN46] That might
change as the Seventh Circuit's decision in Brill v. Countrywide Home Loans, Inc. places the Seventh Circuit, within which
Illinois is located, at odds with at least six other federal appellate circuits. Additionally, the decision will have significant
ramifications for individuals suing under the TCPA.

In the case, Brill brought a class action suit in Illinois state court under the private right of action provision created by the
TCPA. [FN47] Brill alleged that he received one of 3,800 unsolicited faxed advertisements distributed by Countrywide Home
Loans. [FN48] Countrywide admitted that an employee had sent at least 3,800 such faxes. [FN49] Under the TCPA, each fax
constitutes a violation, and each violation can be fined by $500. [FN50] Moreover, if Brill could prove that *263 Country-
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wide "willfully or knowingly violated" the TCPA, Countrywide would be subject to treble damages of $1,500 per violation.
[FN51] Thus, the damages claimed against Countrywide could range from $1.9 million to $5.7 million, or higher if more vi-
olations were found. In response to Brill's complaint, Countrywide filed notice to remove the case to federal court under the
CAFA. [FN52] In doing so, Countrywide alleged that the damages exceeded the $5 million minimum threshold articulated in
the CAFA. [FN53] The district court remanded the case to state court after finding that Countrywide had failed to show that
the damages at stake exceeded $5 million and that, in any event, the federal courts could never hear case brought under the
TCPA because the states have exclusive jurisdiction over such claims. [FN54]

In reversing the district court, the Seventh Circuit first clarifies the burden placed on the removing party. [FN55] The
Court states that Countrywide did not have to prove or present evidence that Brill would in fact recover more than $5 million.
[FN56] Such a burden would be difficult to fulfill during the pleading stage of litigation, when evidence has not yet been ob-
tained. [FN57] In its place, the Court notes that the removing party need only demonstrate that the "amount in controversy"
exceed the threshold amount. [FN58] Once this amount has been established, federal jurisdiction can be foreclosed only
where it is a "legal certainty" that the final judgment will fall short of the threshold amount. [FN59] Countrywide's admission
that an employee had *264 sent the 3,800 unsolicited faxes was sufficient to satisfy its burden of showing that the amount in
controversy exceeded $5 million. [FN60]

The Court next addresses the district court's ruling that the states possessed exclusive jurisdiction to resolve private suits
brought under the TCPA. Subsection (b)(3) of §227 specifically creates a private right of action, and in so doing expressly
states that "[a] person or entity may, if otherwise permitted by the laws or rules of a court of a State, bring in an appropriate
court of that State" an action based on the regulations of the TCPA. [FN61] The Court states that the TCPA's failure to au-
thorize federal jurisdiction at the same time has led some courts to infer that state jurisdiction is exclusive. [FN62] However,
the TCPA does not expressly proclaim that jurisdiction over TCPA claims is given exclusively to the State courts. [FN63]
The Court reasons that Congress left out any mention of federal jurisdiction to avoid the argument that federal courts hold ex-
clusive jurisdiction over TCPA claims. [FN64] Furthermore, the language may be an attempt by Congress to free states from
the rule that they may not discriminate against federal claims. [FN65] Finally, the Court notes that while §227(b)(3) does not
mention exclusive jurisdiction, §227(f)(2) does. [FN66] Section 227(f)(1) allows States to bring claims under the TCPA and
§227(f)(2) grants that the federal courts shall have exclusive jurisdictions of claims brought under §227(f). [FN67] The Court
*265 notes "[h]ow strange it would be to make federal courts the exclusive forum for suits by states, while making state
courts the exclusive forum for suits by private plaintiffs." [FN68] The Court resolves this conflict by holding that the state
forum mentioned in §227(b)(3) is "optional rather than mandatory." [FN69] Furthermore, the implication of condition in
§227(b)(3) allowing state court jurisdiction "if otherwise permitted by the laws or rules of court of a State" is that both federal
question and diversity jurisdiction remain available to litigants. [FN70] If the states chose not to allow TCPA claims, Judge
Easterbrook rhetorically asks, then where else could litigants pursue their claims? [FN71] Thus, at least in the Seventh Cir-
cuit, the only exclusive jurisdiction implicated in TCPA claims is that of the federal courts to hear claims brought by states.
In suits brought by private parties, the federal courts have jurisdiction both under federal question and diversity. Moreover,
Countrywide's removal action pursuant to 28 U.S.C. § 1441 was proper and should not have been remanded by the district
court.

The Court's decision in Brill places the Seventh Circuit squarely at odds with Second, [FN72] Third, [FN73] Fourth,
[FN74] Fifth, [FN75] Ninth, [FN76] and Eleventh Circuits. [FN77] Those Courts have previously held that jurisdiction to
hear private suits brought under the TCPA belongs *266 exclusively to the states. [FN78] In the decisions finding exclusive
state jurisdictions over TCPA private claims, the courts have placed emphasis on the fact that Congress expressly granted ex-
clusive federal jurisdiction to TCPA claims brought by states under §227(f)(2). [FN79] This is the same section that the Sev-
enth Circuit used to justify its interpretation that federal courts retained jurisdiction over private TCPA claims.
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How this split plays out in the federal courts is important for consumers bringing TCPA claims. As it is right now, which for-
um - state or federal - a plaintiff can properly bring such a claim depends in which appellate district the parties reside. Differ-
ing venues bring in the possibility of different procedural requirements which could increase disunity in standards and de-
cisions in implementing a nationwide law.

Publishers Fight to Stop Google's Library

Google, the internet search engine giant praised for its innovation, recently unveiled a new concept that is exciting con-
sumers and drawing the ire of international publishers. Google's next big idea is the Google Print Project, [FN80] an ambi-
tious attempt to scan and digitize millions of books from the libraries at Harvard, Michigan, Stanford, and Oxford Universit-
ies and the New York Public Library. [FN81] Under the plan, Google intends to scan over 15 million books and other docu-
ments at a cost of about $10 per item. [FN82] The scanned documents will then be made available for public searches. Fear-
ing copyright violations, both the Association of American Publishers [FN83] (AAP) and the Authors Guild [FN84] have
filed *267 lawsuits against Google, seeking both damages and injunctive relief.

The Google Print Project is divided into two components. The first is the Google Print Publisher Project, [FN85] under
which a publisher of a copyrighted book authorizes Google to scan the full text of a published work into the Google search-
able database. [FN86] In response to a user search, Google returns results with information on specific publications and rel-
evant text triggered by the search. [FN87] The user is also given a link, through which the user can purchase the publication.
[FN88] There are no copyright issues implicated by the Google Print Publisher Project because it operates under an agree-
ment between the publisher and Google. [FN89]

It is the other component, the Google Print Library Project, [FN90] which has drawn the criticisms of the publication in-
dustry. What Google retrieves after running a user's search in the Print Library Project depends on whether the material re-
trieved is copyrighted. If the material is not protected by copyright, the full text will be available for the user to view. [FN91]
If the material is protected by copyright, the user will see what Google terms the "Snippet View" - a page containing basic
card catalogue information, plus a few *268 sentences of the search terms in context. [FN92] Google maintains that the full
text of copyrighted material will not be available for public viewing, [FN93] although the full text of the copyrighted inform-
ation will reside in Google's database. [FN94] As with the Print Publisher Project, Print Library Project users interested in a
publication after reading the Snippet View will be directed to retailers' websites where the publication can be purchased.
[FN95]

The Google Print Project promises to give consumers unprecedented access via their own personal computers to inform-
ation previously found only in the world's great libraries and accessible by only a privileged few. Librarians and educators
see the Google Print Project as a way of promoting literacy. [FN96] Consumers see the project as a way of broadening and
facilitating their information choices, while others predict the Print Project will turn into a windfall for publishers, providing
consumers free referrals to a publisher's products and thereby actually increasing demand for the copyrighted material.
[FN97] But publishers and authors fear what they call the "Napsterising" of books. [FN98]

In response to Google's decision to press ahead with the Print Project, both the AAP and the Authors Guild have brought
suit to stop the project, claiming copyright infringement. After filing suit against Google, Authors Guild President Nick
Taylor labeled Google's plan a "brazen violation of copyright law." [FN99] Both the AAP and the Authors Guild claim that
only the authors themselves can *269 determine whether the copyrighted publications can be copied. [FN100] The groups in-
sist that Google must first get the permission of each author before a copyrighted publication can be scanned into the Google
database. [FN101] Google has refused, noting that finding the author of every copyrighted publication would not only be pro-
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hibitively expensive, but impossible as well. [FN102] Moreover, these groups insist that only the copyright holder can de-
termine which information can be released in the "Snippet View." [FN103]

Rather than acquiesce to the publishers' demands, Google has sought protection under the "fair use" exemption under
American Copyright law, arguing that its use of the copyrighted material is limited and that the Print Project serves important
public interests. The fair use exemption is an affirmative defense that can be raised after a prima facie case for copyright in-
fringement has been established. [FN104] A prima facie case for copyright infringement consists of two elements. First, there
must be ownership of a valid copyright. [FN105] Second, original elements of the copyrighted work must be copied. [FN106]
Both elements are likely satisfied in the case of the Google Print Project. The fair use exemption is codified in the Copyright
Act, [FN107] providing four factors for courts to consider in *270 determining if unauthorized use of a copyrighted item is
nevertheless fair. [FN108] The four factors are not exhaustive, and no single factor is determinative. [FN109] Rather, section
107 attempts to harmonize the two principles behind copyright law: providing incentives for creators without stifling other
creators and the public good. [FN110]

The future of the Google Print Project will largely depend on how the courts presiding over the lawsuits interpret
Google's actions. If the courts find that the Google Print Project use of copyrighted material is intended for commercial gain,
then it is presumed that the infringement has, or will, harm the market for the copyrighted material. [FN111] On the other
hand, if the courts find that Google's intent is not for commercial gain, then either AAP or the Authors Guild will have to
show that Google's Print Project has, or will, harm the market for the copyrighted works in question to prevail. [FN112] If the
Penn State University Press case study is to be believed, such a showing will be difficult to make. [FN113]

In the meantime, Google continues to digitize copyrighted works without permission. At the time of this publication, the
first sources of the Google Print Library were accessible by users. The interests served by the Print Project are for the project
to stall in litigation. The Print Project will likely benefit everyone involved - Google, consumers, authors, and publishers. The
fact that Google is paying for the project should only sweeten the deal. However, unless a compromise is reached, it appears
that Google will have to fight to make the world's great libraries available to the public, while at the *271 same time testing
the outer boundaries of American copyright law.
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