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Advertisement Law to what extent this restriction on competition 
through advertising applies.  The vague nature of this no-competition 
clause leaves much unanswered in terms of the allowable types of 
comparisons among similar products. 

Where Chinese advertising law might lack clarity in no-
competition regulations compared to U.S. laws, it is aggressively 
protective of consumer interests with respect to medical 
advertisements.61  While American medical ads are fraught with 
unsupported claims, ambiguous references to “a recent study,” and “9 
out of 10 doctors recommend,” Chinese advertising law requires that 
advertisements include detailed, accurate, and scientifically sound 
information regarding medical products.  Chinese laws additionally 
require that no rates of measured efficacy of medicines are included 
that might mislead consumers of the possibility of a cure.   

Of particular note is the restriction that no images of medical 
research institutions, academic organizations, experts, doctors, or 
patients can be used in advertisements.  It would be rare indeed to 
find a single American medical advertisement that would meet such a 
requirement, as personal testimony and authority figures of doctors 
and medical researchers constitute much of the credibility of 
American medical advertisements.  Chinese advertisers who violate 
this provision face license revocations.62 
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 ban the products of medical companies found to post illegal 
adve

"Article 12: An advertisement shall not belittle the commod
other producers and dealers or t

 Advertisement Law, art. 14. 

"Article 14: An advertisement for pharmaceuticals an
ment and instruments shall not include the following:  
1. Unscientific affirmations or guarantees o
2. Indications of rates of cure or efficacy;  
3. A comparison of efficacy and safety with those o
pharmaceuticals or medical equipment and instruments;  
4. Using the name or image of a medical research institution, 
academic organization, medi
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62  China to Ban Products of Firms Posting “Illegal” Medical ads, China 
Daily Online, Sept. 4, 

5/content_850743.htm. 

The (Chinese) State Food and Drug Administration (SDFA) asked its local 
administrators to

rtisements.  

Serious offenders will also be stripped of their advertisement licenses for one 
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Illustrative of the Chinese antagonism to concealment in 
advertising is their strong stand against tobacco consumption.63  
China’s position with respect to tobacco is counter-intuitive from a 
private profit perspective. China is the world’s largest producer of 
tobacco.  Yet, the law’s insistence that advertising claims be 
complete and true is a practical application of its identification of 
consumer protection as a foundational step toward social welfare. 

Yet another example of China’s commitment to stymieing 
efforts by sellers to conceal relevant product information is the legal 
restriction on advertisements for breast milk substitutes.64  This 
concern for public safety trumps the kinds of freedom of expression 
arguments that often hold sway in American discourse about 
regulation of advertising.  Consequently, restrictions against 

 

year, said an official with the SFDA. “Some medical manufacturers and retailers 
violate China's advertising law by providing false information or exaggerating the 
benefits of their products,’” the SFDA official said. Some also misled customers 
with endorsements by self-appointed experts, he said. In March, the SFDA 
blacklisted seven particularly egregious offenders who continue to post illegal 
advertisements despite being punished last year. A survey by the SFDA of 466 
newspapers and 55 local TV stations from January to November last year 
uncovered 48,990 illegal advertisements for drug products. China to Ban Products 
of Firms Posting "Illegal" Medical Ads, China Court, Apr. 19, 2007, 
http://en.chinacourt.org/public/detail.php?id=4174. 

63 Press Release, World Health Organization, China joins the global war on 
smoking (2005), available at http://www.wpro.who.int/media_centre/ 
press_releases/pr_20050830.htm. 

“China, the world's largest consumer and producer of tobacco, has 
ratified an international treaty aimed at curbing tobacco-related 
diseases and deaths. The World Health Organization Framework 
Convention on Tobacco Control (WHO FCTC) was ratified on Sunday 
by the Standing Committee of the National People's Congress, Chinese 
state media reported.” 

64 Vivien Cui, Curbs Urged on Baby Formula Advertising, SOUTH CHINA 
MORNING POST, JUL. 24, 2004, News at 6. 

“The mainland should step up enforcement of a ban on advertising and 
marketing of breast milk substitutes, a Ministry of Health official has 
said.  Commercials using sophisticated advertising techniques were 
often aired on television to promote breast milk substitutes.  The 
regulations ban the advertising of formula milk for babies younger than 
six months of age - a period during which the World Health 
Organization considers a child should only be fed on breast milk. But 
one Health Ministry official said yesterday manufacturers, especially 
foreign firms, were still targeting their marketing at parents of younger 
infants, without explicitly breaking the rules.” 
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concealment in advertising for medical products are increasingly 
protective of consumers.65  When American advertisers attempt in 
China to use the same persuasive techniques that they use in 
American advertisements, they often learn the hard way ab u
relatively strong st

nclusion 

When we think of the typical buyer, whom do we envision? Is 
the consumer the rational actor who understands his or her consistent 
preferences and can make the calculations about the merits and 
demerits of alternative purchases on a regular basis?  Alternatively, is 
the consumer often unable to make such decisions on his own behalf 
because the information needed to make those calculations is 
incomplete or misleading?  Is the consumer an icon of personal 
responsibility in action or a vulnerable seeker requiring legal 
assistance if he or she is to register accurate preferences among goods 
and services? 

The answers to these questions are doubtlessly shaped by 
cultural norms, introspection and observations reflecting almost 
certainly a very poor sample of the population of consumers.  
Concealment in the United States is often shielded from regulation by 
arguments tied to the free speech of the seller and the prescriptive 

 

65 China Proposes New Advertising Regulations to Bad Adverts for Fake 
Products, China Economic Net, Mar. 22, 2006, http://en.ce.cn/Industries/ 
Consumen-Industries/200603/22/t20060322_6455441.shtml.   

“Medical advertisements about hospitals and medicines are flooding 
the Chinese media. A government figure says that about 2.5 million 
Chinese took the wrong medication because of misleading advertising.  
Luo Yifeng, a leader figure in Beijing Chemical Industry Group 
Corporation, proposed to set up the Advertising Law on Public Interest 
to secure enough time for more useful adverts to be shown on TV.  
"The public service ads could effectively influence the audience, 
especially at a time when the country is looking to build a harmonious 
society," said Luo. 

66 P&G (China) Again Faces False Advertising Claims, China Daily, June 29, 
2005, available at  http://news.xinhuanet.com/english/2005-06/29/content_ 
3150261.htm. 

Four Proctor & Gamble (P&G) advertisements were challenged by the 
Commercial Bureau over exaggerated advertising claims, including the 
advertisement indicating that “Pantene V shampoo makes hair ten times more 
resilient than normal” and the SK-II de-wrinkle cream advertisement claiming to be 
able to “make one 12 years younger.” 
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to a degree almost inconceivable in the United States. 

 

                                                          

expectation that consumers should work to unveil the information 
they need.67  Swedish and Chinese law, on the other hand, focuses on 
the vulnerability of buyers to faulty decisions in market transactions.  
In the interest of public health and safety, as well as a desire for 
market transactions to transpire in an atmosphere of abundant, 
accurate product information, Sweden and China inhibit con

 

67 Dan Dobbs, THE LAW OF TORTS, at 348 (West 2001). 


