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neutral, and thus not subject to strict scrutiny.'*® Accordingly, such
non-government defined tiers would be evaluated using the same
analysis as would likely apply to the a la carte requirement.

Applying that analysis, Stone and Strauss contend that cable
operators’ “decisions about which programs to make available, and
how best to package them,”'*’ are analogous to “[t]he choice of
material to go into a newspaper, and the decisions made as to
limitations on the size and content of the paper, and treatment of
public issues and public officials—whether fair or unfair—constitute
the exercise of editorial control and judgment.”"® Case law supports
this analogy. In First Amendment cases involving cable, the
Supreme Court has “noted that cable operators exercise ‘a significant
amount of editorial discretion regarding what their programming will
include.””""

In determining whether the regulation of the editorial process
required by a la carte regulation would violate the First Amendment,
Stone and Strauss draw comparisons to the must-carr%/ provisions
previously upheld by a plurality in the Turner decisions.'™ In Turner
I, the Court held that must-carry provisions were content-neutral
restrictions and thus should be evaluated using the intermediate level
of scrutiny.'” But the Court remanded the case for a determination
of “the extent to which the must-carry provisions in fact interfere
with protected speech,” so that the Court could determine “whether
they suppress ‘substantially more speech than... necessary’ to
ensure the viability of broadcast television.”'>* In Turner II, four
Justices reaffirmed the important government interests served by the
must-carry provisions: “(1) preserving the benefits of free, over-the-
air local broadcast television, (2) promoting the widespread

8 Playtime Theatres, 475 U.S. at 47.

149 Stone & Strauss, supra note 137, at 2 (citing Miami Herald Pub. Co. v.
Tornillo, 418 U.S. 241, 258 (1974)).

150 Miami Herald, 418 U.S. at 258.

31 City of Los Angeles v. Preferred Commc’n, Inc., 476 U.S. 488, 494
(quoting FCC v. Midwest Video Corp., 440 U.S. 689, 707 (1979)).

152 Stone & Strauss, supra note 137, at 4-16; Turner Broad. Sys., Inc. v. FCC,
512 U.S. 622 (1994) [hereinafter Turner I]; Turner Broad. Sys., Inc. v. FCC, 520
U.S. 180 (1997) [hereinafter Turner II].

153 Turner 1,512 U.S. at 661-62.

" Id. at 668 (quoting Ward v. Rock Against Racism, 491 U.S. 781, 799
(1989)).
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dissemination of information from a multiplicity of sources, and (3)
promoting fair competition in the market for television
programming.”'>>  Although Stone and Strauss address the first two
interests—concluding that an a la carte requirement would not further
either purpose—they do not address the third because it was the basis
for the decision of only four Justices.'*®

With regard to the third interest, the principal opinion in
Turner II states that “it is undisputed [that] the Government has an
interest in ‘eliminating restraints on fair competition . . ., even when
the individuals or entities subject to particular regulations are
engaged in expressive activity protected by the First
Amendment.””"” In his concurring opinion, however, Justice Breyer
states that his conclusion does not rest “upon the principal opinion’s
analysis of the statute’s efforts to ‘promot[e] fair competition.””'*®
The opinions of Justice Breyer along with Justice O’Connor, joined
in dissent by Justices Scalia, Thomas, and Ginsburg, do agree that
“promoting fair competition is a legitimate and substantial
Governmental goal.”159 These five Justices, however, did not find
that the must-carry provisions at issue were narrowly tailored to
address anticompetitive behavior.'®

In light of changes in the Court since the Turner decision, and
the lack of a majority decision that must-carry provisions were
justified by the government’s interest in competition, the outcome of
a First Amendment case involving an a la carte regulation is far from
clear. The question would likely be whether Congress could
reasonably conclude that the practice of bundling networks poses a
real threat to market competition. The outcome would depend on the
evidence before Congress. As discussed above, the debate is
currently ongoing and the reports are inconclusive as to what impact

5 Turner I1, 520 U.S. 180, at 189 (stating that “must-carry was designed to
serve ‘three interrelated interests: (1) preserving the benefits of free, over-the-air
local broadcast television, (2) promoting the widespread dissemination of
information from a multiplicity of sources, and (3) promoting fair competition in
the market for television programming.”” Id. (quoting Turner I, 512 U.S. at 662).
“We decided then, and now reaffirm, that each of those is an important
governmental interest.” Id.).

156 Stone & Strauss, supra note 137, at 5-6.

B Turner I1, 520 U.S. at 190 (quoting Turner I, 512 U.S. at 664).

138 d. at 225-26 (Breyer, J., concurring).

19 Id. at 232 (O’Connor, J., dissenting); id. at 226 (Breyer, J., concurring).
10 1d. at 229 (Breyer, J., concurring); id. at 233 (O’Connor, J., dissenting).
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a la carte, or some alternative system, would have on competition in
the wholesale and retail cable markets.

X. Conclusion

The desire to change to an a la carte system for video
programming will likely continue so long as subscribers feel they are
paying too much and receiving too many channels they do not watch.
Neither side in the ongoing debate will be content with the opposite
extreme—pure bundling or pure a la carte. Although there are
alternatives to the two extremes, nothing has emerged as a viable
compromise.  Regulators and lawmakers will have difficulty
establishing a workable compromise without definitive data on the
potential impact of a change in the cable and satellite distribution
system on price, diversity and choice. Without more conclusive
findings, it is unlikely the antitrust laws will invalidate the current
large bundle system. And if lawmakers do decide to mandate a
change, the potential First Amendment implications are unclear.

Nevertheless, evolving technology may eventually produce a
change. New alternatives to cable and satellite may lead to an
increase in competition and a resulting increase in choice and
decrease in prices. Additionally, the internet is currently offering an
alternative to networks unable to find a place in the current large tier
system.'®" If lawmakers do decide to implement a mandated a la
carte system, and it survives the inevitable Constitutional challenges,
niche networks that do not survive the competition for subscribers
and advertising may find a home on the internet.

11 See Bobby White, TV Channels Move to Web, Think Outside the Cable
Box, WALL ST. J., Eastern Ed., Aug. 10, 2007, at B1.



