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amount in question can sometimes exceed the fine imposed.170 In 
addition, many TSS departments publicize on their website or 
elsewhere the names and details of offenders and the conviction.171 

An idea of how these sanctions are combined in typical cases 
may be derived from Table 9 which gives details of individual cases 
of convictions of traders under the Trade Descriptions Act for 
interference with odometers, taken randomly from the websites of 
TSS departments.172 

Table 9. Criminal Fines for Interference with Odometers 
 Fine Costs Compensation Publicity 
Birmingham £4500 £1500 - √ 
Brent £4500 (4) £12000 - √ 
Coventry £600 £200 £660 √ 
Derbyshire £600 (3) £740 - √ 
N.Yorkshire £1500 £1000 - √ 
Worcestershire £1400 £942 £100 √ 

Note: The figure in brackets after the fine indicates multiple offenses. 

This brief overview shows that the principal sanction is the 
fine (or a related financial penalty). Imprisonment plays a (slightly) 
more important role in the United Kingdom than in systems which 
rely more on civil (Australia, the Netherlands) or administrative 
(Belgium) remedies. Naming and shaming is considered to be more 
effective in some jurisdictions (notably Australia) than in others 
(notably Belgium), thus suggesting that cultural factors may impinge 
significantly on this policy option. In addition some penalties also 
aim at preventing further harm such as injunctions, cessation orders, 
or orders to cease the infringement. The Australian probation order is 
in that respect an attractive remedy aiming at effective compliance by 
the violating trader. 

4. Policy Conclusions 

In this paper we have provided a survey of approaches to 
sanctions and enforcement in OECD countries and a more detailed 
investigation of the systems in a few countries. Of course, care 
should be exercised before drawing any strong policy conclusions on 
                                                           

170 TSA Interview, supra note 48; LACORS Interview, supra note 48; OFT 
Interview, supra note 48. 

171 Id. 
172 Information available at http://www.tradingstandards.gov.uk/. 
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the basis of such a limited study. Nevertheless, on the basis of the 
comparative study of four countries, we are able to reach some 
tentative conclusions on some of the aspects of enforcement practice 
which we examined. 

First, there is the question whether there should be a proactive 
approach to the monitoring of traders (as in Australia, Belgium and 
the United Kingdom) or whether institutions should adopt a more 
reactive approach (as in the Netherlands). A reactive approach is 
plausible only in countries where there is a strong culture of 
consumer activism. This is likely to be the case where consumer 
associations and the like, whether voluntary or publicly funded, and 
ADR committees, have a major profile in the sense both that 
consumers will be sufficiently aware of their existence in order to 
refer cases to them, and that the institutions themselves take the 
initiative in publicizing potential problems and seeking out defaulting 
traders. In the Netherlands that seems effectively to be the case. 
However, the Dutch reactive approach may not work where 
consumers do not know their rights or where violations can simply 
not be discovered by consumers. In those cases proactive monitoring 
by competent administrative agencies is necessary to remedy the 
failure of the private law. For the purpose of monitoring, the 
experience in the United Kingdom in adopting risk assessment 
models reveals the advantage of targeted enforcement efforts. 
However, the Australian and Belgian practice showed that sensible 
targeting can also exist without the use of a formal model of risk-
assessment. Nevertheless it is important that such targeting should be 
based on objective criteria (for example, the number of complaints 
relating to particular categories of traders), rather than subjective 
criteria, since the latter may too easily permit the intrusion of political 
and other undesirable considerations into the appraisal. 

Post-detection discretion, allowing the enforcement agencies 
to treat suspected offenders differently, is important in all the systems 
and is justified by the fact that imposing penalties for first and 
particularly minor contraventions can lead to disproportionate costs. 
Indeed dismissing such a case (with or without a warning) might 
have the benefit of educating traders and thus indirectly improving 
future compliance by first-time offenders. 

There seems to be a tendency towards an increasing use of 
administrative financial penalties. In Belgium this is the standard 
reaction; the Netherlands have recently introduced the possibility; 
and in the United Kingdom a similar model is supported by recent 
policy reviews and is likely to result from the impending legislative 
reforms.  Looking at the experience in Belgium, an important reason 
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for the introduction of the transaction was the problem of resources 
available for the criminal prosecution of consumer protection 
offenses. There are large savings in costs since, as is revealed in table 
8, compliance with the transaction is also relatively high, involving 
some 60-70 % of transactions proposed. 

Interviewees at DGEM considered that the transaction 
provided them with an easy and low-cost possibility of reacting in an 
effective manner to offenses. This was partly because, to allow for 
appropriate differentiation, the amount to be paid could reflect 
elements such as the seriousness of the offense and the profit made 
by the trade. The amounts were not significantly smaller than the 
fines which would have been imposed by the criminal courts: as such 
they were effective deterrents, at substantially lower cost. 

These arguments seem rather convincing. The criminal law 
can then be reserved for repeat offenders who cannot be deterred by 
other instruments, as well as for those whose conduct is regarded as 
so repugnant morally as to justify such proceedings being taken, 
irrespective of deterrence considerations. 

As far as the sanctions are concerned, the imposition of a 
financial penalty (either through criminal or through civil 
proceedings) determined by reference to the nature of the 
contravention and the trader’s circumstances is likely to be cost 
effective in inducing compliance in many cases. However, more 
particularly in cases where for deterrence purposes the financial 
penalty is insufficiently large, we notice that most legal systems 
possess additional sanctions like compensation orders and “naming 
and shaming”. Also the Australian “probation order” can in particular 
cases be an effective instrument to induce compliance. 

There is today still a wide variety of different approaches to 
the enforcement of consumer protection legislation. In some 
jurisdictions there is almost no administrative intervention but 
reliance predominantly on consumer initiative and alternative dispute 
resolution (the Netherlands); some confer penalty-imposing powers 
on administrative agencies (Belgium); and others largely depend 
upon either civil justice (Australia) or criminal justice proceedings 
for the infliction of significant sanctions (United Kingdom). It would 
be rash to assume that these differences have arisen haphazardly. 
They must, to some extent at least, reflect varying circumstances and, 
in particular, different legal traditions and cultures. Civil remedies 
and ADR may for example work well in a country like the 
Netherlands with a long tradition of consumer activism, but may be 
less effective in other legal systems. Also the effectiveness of 
“naming and shaming” as a penalty may be culturally limited. If that 


