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sold.?™ Tt is possible that the court will define the relevant market as
the mobile handset market generally. If so, and if Apple meets its
goal of shipping ten million iPhones worldwide by the end of 2008,
then the tying arrangement will still affect less than one percent of the
mobile handset market share.””> Under this analysis, the amount of
commerce the tying arrangement affects would not be substantial.

However, the Seventh Circuit could find that the tying
arrangement affects a “not insubstantial” amount of commerce in the
smart phone market. By defining the goods involved as smart phones
and defining the market as the national rather than global market, the
Seventh Circuit would have to deal with an arrangement that has
taken up twenty-eight 7%)ercent of the smart phone market share in
fewer than two years.”’® At the very least, this translates to several
million separate iPhone sales tied to contracts for cell phone service
each year. Because federal courts determine the substantiality of the
commerce based on sales volume,”’’ this could tip the scales against
the legality of the tying arrangement. In Northern Pacific Railway,
for example, the Supreme Court found that a railroad company
affected a “not insubstantial” amount of commerce because it created
numerous contracts involving millions of acres of land.””® A contract
for the sale of a phone and cellular service might not be given the
same import as a contract for the sale of land, though; a contract for
the sale of land involves a unique item that costs considerably more
than a phone and could involve a certain level of negotiation, whereas
the AT&T terms of service are boilerplate and the price is non-
negotiable.””” Analyzing the amount of commerce affected in the
narrower smartphone market may lead a court to conclude that the
arrangement affects a “not insubstantial” amount of commerce, but
such an outcome is far from certain.

2™ See Tampa Elec. Co., 365 U.S. at 327.

5 See Wendy Kaufman, Apple Stock Gets Boost From iPhone Hype, NPR,
June 18, 2007, available at http://www.npr.org/templates/story/story.php
?storyld=11151839.

76 See Guglielmo, supra note 71.
" Eastman Kodak Co,. 504 U.S. at 462.
2 N. Pac. Ry. Co., 356 U.S. at 7-8.

7 See  Apple Inc.’s Website and the iPhone’s terms of service,
http://www.apple.com/legal/iphone/us/terms/service att.html (last viewed April 14,
2008).
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VI. Conclusion

At present, tying arrangements involving the smartphone
market, much like tying arrangements involving the mobile handset
market in general, lack the ability to produce the anticompetitive
effects that the Sherman Act and Clayton Act were created to
address. While the iPhone’s business arrangement may prove
detrimental to consumers in the long run, antitrust laws ultimately
focus on competition, not consumers. No matter the harm to
individual customers, AT&T’s deal with Apple presently lacks the
ability to harm competitors. Even if AT&T has the power to make
consumers jump through hoops to get the exact model of smartphone
they want, the company lacks the ability to prevent competitors from
offering an equivalent phone on similar or better terms. The analysis
might change if the iPhone’s market share continues its rapid ascent,
but at the moment no cellular service provider has sufficient
economic power to harm its competitors with a tying arrangement.



