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Along the same lines, the Department of Justice has filed 
complaints that include monopsony allegations to block proposed 
mergers, which have resulted in consent decrees that include 
provisions about restoring competition in the input market.  For 
example, in the Antitrust Division’s complaint in United States v. 
Cargill, Inc., the Division alleged that post merger, Cargill, a grain 
trader, would depress purchase prices to grain sellers in numerous 
localities.35  The Division also made monopsony allegations in its 
complaints in United States v. Aetna, Inc. and United States v. 
UnitedHealth Group, Inc., alleging in both cases that the proposed 
transactions would create market power in the purchase of physician 
services.36   

The government was not successful in blocking potentially 
anticompetitive buy-side conduct in United States v. Syufy Enters.37  
In Syufy, the U.S. District Court for the Northern District of 
California dismissed the argument the government made in a post-
trial brief that an acquisition by a movie theater chain of various 
movie theaters would result in a monopsony harming film 

                                                     

35 Complaint at 8, United States v. Cargill, Inc., No. 99cv01875 (D.D.C. 1999) 
available at www.usdoj.gov/atr/cases/f2500/2552.pdf (last visited March 24, 
2008

t www.usdoj.gov/atr/cases/f213800/213815.htm (last 
visi

at 
www

d States v. Syufy Enters., 712 F. Supp. 1386, 1404 (N.D. Cal. 1989). 

). 
36 The Division also alleged in both cases that the proposed transactions would 

enable the acquiring companies to exert market power in the sale of various 
commercial health plans.  See Complaint at 8, 11, United States v. Aetna, Inc., No. 
3-99 CV 1398-8 (N.D. Tex. Jun. 21, 1999) (alleging that the proposed transaction 
would 1) create market power in the sale of HMO and HMO-based point-of-service 
health plans; and 2) create market power in the purchase of physician services), 
available at http://www.usdoj.gov/atr/cases/f2500/2501.pdf (last visited March 24, 
2008); Complaint at 8, 12, United States v. UnitedHealth Group, Inc., No. 
1:05CV02436 (D.D.C. Dec. 20, 2005) (alleging that the transaction would enable 
United to lower the reimbursement rates of physicians in Tucson and Boulder and 
exert market power in the sale of commercial health plans to small-group 
employers), available a

ted March 24, 2008).   

The Department of Justice also made similar allegations in a complaint it filed 
last year in a non-merger case involving the purchase of nursing services, asserting 
that the Arizona Hospital and Healthcare Association (AzHHA) and its 
participating member hospitals set uniform bill rates paid to nurse staffing agencies 
below competitive levels.  See Complaint at 2, United States v. Ariz. Hosp., No. 
CV07-1030-PHX (D. Ariz. May 22, 2007) available 

.usdoj.gov/atr/cases/f223400/223477.pdf (last visited March 24, 2008).   
37 Unite

http://www.usdoj.gov/atr/cases/f2500/2501.pdf


Rosenfelt_Post p. 402.doc 6/13/2008  5:21 PM 

410 Loyola Consumer Law Review [Vol. 20:4 

ise this argument 
the last minute when the 
ants.39   

                                                          

distributors.38  However, one of the court’s major reasons for this 
decision was that the government had failed to ra
during trial, and changed its theory at 
market definition began to favor the defend

VII.  Recent Miscellaneous Cases 

In some recent cases that do not fall neatly into any of the 
three categories of conduct discussed above, courts have expanded 
upon the Supreme Court’s proposition in Mandeville Island Farms 
that the Sherman Act’s protections are not confined to consumers.40  
For example, in Telcor Communications, Inc.  v. Southwestern Bell 
Telephone Co., the Tenth Circuit held that Southwestern Bell 
monopolized pay-phone services, and that the relevant customer base 
was defined properly at the location-owner level rather than at the 
end-user level.41  In doing so, the court rejected the defendant’s 
argument that market power must be defined from the consumer’s 
perspective and that a monopsony “is not actionable unless it 
‘injure[s] consumers by forcing up the price of the end product.’ ”42 
The court further stated that the Supreme Court’s treatment of 
monopsony cases strongly suggests that suppliers are protected by the 
antitrust laws even when anticompetitive activity does not harm end 
users.   

In another case, Law v. NCAA, the 10th Circuit held that a 
NCAA rule limiting colleges to four basketball coaches and limiting 
the earnings of a particular category of coaches, violated Section 1 of 
the Sherman Act.43  The court further stated that the schools’ 
argument that the rule would reduce the schools’ costs was not valid 
because if cost-cutting were a legitimate procompetitive justification, 

 

 Syufy's 
acqu onsumers.”).         

, Inc., v. Southwestern Bell Tel. Co., 305 F.3d 1124, 
1133

 L.P. v. Rochester Gas & Elec. 
Corp

, 134 F.3d 1010, 1024 (10th Cir. 1998). 

38 Id.  
39 Id. at 1398 (stating that “[n]ow, after having had time to realize that the 

uncontroverted evidence introduced by Syufy at trial proved that consumers view 
the ancillary markets as substitutes to first-run exhibition, the government, in a 
post-trial brief, tries to argue that it is only concerned with the effect of

isitions on the distributors and not its effect on the c
40 See Mandeville Island Farms, 334 U.S. at 236.   
41 Telcor Communications
-34 (10th Cir. 2002).   

42 Id. at 1133.(citing Kamine/Besicorp Allegany
., 908 F. Supp. 1194, 1203 (W.D.N.Y. 1995)). 

43 Law v. NCAA
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 nal consumers, and further stated that “a cartel 
the 

VIII. Conclusion and Implications for the Consumer 

                                                          

“any group of competing buyers could agree on maximum prices.”44  
The court also said that “[l]ower prices cannot justify a cartel’s 
control of prices charged by suppliers, because the cartel ultimately 
robs the suppliers of the normal fruits of their enterprises” and that 
“setting maximum prices reduces the incentive among suppliers to 
improve their products.” 45   

Another monopsony case, Kartell v. Blue Shield of 
Massachusetts, Inc., took the opposite approach, holding that Blue 
Shield’s ban on a “balance billing” practice, which prohibited doctors 
from charging Blue Shield subscribers more than the Blue Shield 
payment-schedule amounts, did not violate Section 2 of the Sherman 
Act because Blue Shield would pass on the lower prices it was paying 
on insurance premiums to its customers.46  However, Judge Breyer’s 
opinion in this case has been criticized by a number of antitrust 
scholars.47  For example, Economist Steven Salop suggested that the 
effect of the decision permitted Blue Cross to act as an agent for a 
buyer-side cartel of fi
of final consumers is inefficient because it reduces output below 
competitive level.”48 

Welfare/Total Welfare Debate 

This review of antitrust decisions involving a wide range of 
conduct by purchasers in the input market reveals a long history of 
courts and antitrust enforcers condemning anticompetitive behavior 
occurring on the buy side of the market.  The Supreme Court’s 
statement in Weyerhaeuser that similar legal standards should be 
applied to monopoly and monopsony is consistent with this approach.   

This conclusion has implications on the debate about whether 
the antitrust laws should be applied using a “consumer welfare” or 

 

 opinion has been fairly criticized for inferring positive welfare 
effe ue Shield reduced its input prices for physician 
serv

44 Id., at 1022. 
45 Id.  
46 Kartell v. Blue Shield of Mass., Inc., 749 F.2d 922, 930-931 (1st Cir. 1984).   
47 See  Peter J. Hammer & William M. Sage, Monopsony as an Agency and 

Regulatory Problem in Health Care, 71 ANTITRUST L.J. 949, 967 (2004) (stating 
that “Breyer's

cts simply from the fact that Bl
ices.”).   
48 Salop, supra note 2, at 689. 
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 suggesting all along—that conduct on 
the buy side of the market should be treated just as strictly as conduct 
on the sell side of the market. 

                                                          

“total welfare” standard.49  Those espousing the “consumer welfare” 
standard believe that antitrust analysis should focus on the interests of 
consumers who purchase a final end product or output in the chain of 
distribution.50  In contrast, proponents of the “total welfare” standard 
argue that the antitrust laws should seek to maximize society’s wealth 
as a whole rather than focusing on any one type of market 
participant.51   

The fact that many courts and enforcers have not been 
reluctant to condemn anticompetitive buy-side conduct, which 
potentially poses little or no direct threat to consumer welfare, 
suggests a willingness on their part to take into account the interests 
of all market participants.  Perhaps this indicates some recognition by 
courts and enforcers that in the long run, monopsony can ultimately 
be just as harmful to consumers as anticompetitive conduct occurring 
in the output market.52  While the Weyerhaeuser decision may not 
completely resolve the debate about the consumer welfare and total 
welfare standards, perhaps it helps to solidify to some degree what 
courts and enforcers have been

 

49 See Ken Heyer, Welfare Standards and Merger Analysis: Why Not the 
Best?, 2 COMPETITION POL’Y INT’L, 29, 30 (2006).;  Rosch, supra note 3, at 1-2. 

50 See Rosch, supra note 3, at 2. 
51 See id.; Heyer, supra note 49, at 30. 
52 See Blair & Harrison, supra note 7, at 339 (stating that “[l]ower input prices 

in the short run may mean decreases in both future supply and in ultimate consumer 
well-being.”); Roger G. Noll, “Buyer Power” and Economic Policy, 72 ANTITRUST 
L.J. 589, 613 (2005) (stating that “[i]n most cases, monopsony harms consumers 
because the distortions it creates in an input market reduce efficiency in final goods 
markets.”) 


