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ABSTRACT

This paper examines the burgeoning psychological literature on happiness

and hedonic adaptati on e(oarecppuresherdefiesof capaci ty

happiness by adjusting to changed circumstances), bringing this literature to bear on
a previously overlooked aspect of the civil litigation process: the probability ef pre
trial settlement. The glacial pace of civil litigatigm commonly thought of as a
regrettable source of costs to the relevant parties. Even relatively straightforward
personal injury lawsuits can last for as long as two years, delaying the arrival of
necessary redress to the tort victim and forcing thgalitis to expend ever greater
quantities of resources. Yet these procedural delays are likely to have salutary
effects on the litigation system as well. When an individual first suffers a serious
injury, she will likely predict that the injury will greatldiminish her future
happiness. However, during the time that it takes her case to reach trial the
aggrieved plaintiff is likely to adapt hedonically to her infurgven if that injury is
permanend and within two years will report levels of happiness velgse to her
pre-injury state. Consequently, the amount of money that the plaintiff believes will

fairly compensate her for her injiyw i | | Aimake her whole, 0 t he t
of tort damage® will decrease appreciablyThe sum that the plaintifsiwilling to
accept in settlement will decline accordingly, and the chances of settlement
increasé perhaps dramatically. The high costs of prolonged civil litigation are thus
likely to be offset substantially by the resources saved as adaptive litiganted
in settling before trial.
INTRODUCTION

Perhaps the most important recent development in social
science research is the emergence of an interdisciplinary group of
psychologists, economists, and public policy analysts devoted to the
study of happinss, or, as it is known in the literaturieedonics
Investigators have begun to ask questions aldmitkinds of things
t hat make people happy, about peopl eds

make them happy, and about the intensity and duration of changes i
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happines$. The answers to these questions have challenged some of
the fundamental tenets of psychological and economic tHedityey

also have significant practical implications for medicine, public policy,
business, and, of course, the law. The ll@galications of the new
happiness research are only now being realized, and this Article is the
first to apply these findings to the settlement of civil litigation.

Among the most important and robust findings of hedonic
psychology is the discoveryhdt many positive and negative life
event® including significant changes such as winning the lottery,
being denied tenure, and becoming disabledve little longterm
effect on wellbeing? Immediately after experiencing these and other
events, people skosubstantial changes in reported happiness, but in
the weeks, months, and years that follow, people undergo a process of
fihedonic adaptatianthat nullifies the effect of the change and returns
them to a presvent level of welbeing. This adaptation oars, in
part, because people tend to shift their attention away from the few
new things brought about by the change and back towards the
mundane features of daily life.While many changes are subject to
adaptation within a couple of years, otherssdns, tend to be
unadaptablé particularly those injuries that cause constant or
worsening paif.

Concomitantly, although people often experience hedonic
adaptation to major life events, researchers have found that people fail
to recognize and remember adapti o n 6 § Aredvervenelmirs .
body of evidence now shows that when people are asked to predict
how future changes are likely to affect their wwding, they make
significant errors in their estimations of both the intensity of the
change and its dutian. Thus, healthy people tend to predict that
becoming disabled will have a more substantial impact on their well

21d. at ix.

% Seelsabelle Brocas & Juan D. Carrillimtroduction in 1 THE PSYCHOLOGY
OF EcoNoMICc DECISIONS atxii (Isabelle Brocas & Juan D. Carrillo, eds. 2003).

* Nobel laureate Daniel Kahnemanr i t e s , iThe fundament al surpri
being research is the robust finding that life circumstances make only a small
contribution to the variance, Bxperiemcadppi ness
Utility and Objective Happinesén 1 THE PSYCHOLOGY CF ECONOMIC DECISIONS
supranote 3, afl99.

® On the role of attention in adaptatia®e infranotes 8537.

® On the differences between adaptable and unadaptable ingeéesfranotes
78-82.

" SeeDaniel T. Gilbert et al.lmmune Neglect: A Sourcé Purability Bias in
Affective Forecasting75J.PERSONALITY & SOC. PSYCHOL. 617 (1998).
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being and that the impact will last longer than it actually does. In
effect, they ignore the strength and speed of hedonic adaptation.

In this Article, we apply this research on hedonic adaptation to
the settlement of civil lawsuits. Specifically, we examine the likely
effects of adaptation on a plaintiff seeking the recoverpah and
suffering or punitivedamages in a personal injusyit. Following the
research on hedonic psychology, we suggest that such a plaintiff, when
making her initial settlement demands shortly after her injury, will
tend to overestimate both the severity and the duration of her injury.
Her attention will be chwn towards the novel and painful features of
the injury, and, like most people, she will fail to recognize the extent
to which hedonic adaptation will enable her to cope with her new
circumstances.During the many months that skl have to wait
before trial, she will begin to experience the effects of hedonic
adaptation, lifting her perception of her own weding, and, we
suggest, making her more willing to settle farlower and more
accurate sum.

The legal literature is replete with attempts toighethe
benefits of additional trial procesgesrror reduction, fairness to
litigants, improved opportunities to participatagainst the
administrative costs of deldylndeed, modern due process doctrine is
largely organized along these lindsYet while all of thee analyses
count trial delaysas pure economic losses, we propog®t, by
allowing plaintiffs time to adapt to their injuries, such delays may
result ina beneficialincrease in settlement#ccordingly, we suggest
that current accountingd drawn-out trial processes have understated
the benefits that extended procedure can provide.

Part | of this Article sets out the principal law and economics
model of civil settlement as well as recent challenges to the model

8 This research ifurther discussed atfra notes 8891.

° For a particularly incisive treatment of these questions, see Adam M. Samaha,
Undue Processb9STAN. L. REV. 601(2006).

10 See, e.g. Mathews v. Eldridge, 424 U.S. 319, 3345 (1 9vbré) (A
precisely, our prior decisions indicate that identification of the specific dictates of
due process generally requires consideration of three distinct factors: First, the
private interest that will be affected by the official action; second, the risk of an
erroneous deprivation of such interest through the procedures used, and the probable
value, if any, of additional or substitute procedural safeguards; and finally, the
Government's interest, including the function involved and the fiscal and
administrative burdens that the additional or substitute procedural requirement would
entail. o).
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drawn from psychological search. In Part Il, we elaborate on the
social scientific research on hedonic adaptation and affective
forecasting, and wsurveythe few legal scholars who have devoted
attention to these discoveries. In Part Ill, we apply the findings of
hedonic psychiogy to the settlement of personal injury lawsuits, and
in Part IV, we offer a series of empirically testable predictions about
such lawsuits and reflect on potential implications and objections.

|I. THE FACTORS THATDRIVE CASESTOWARD SETTLEMENT

For the past quartecentury, perhaps no topic relating to the
American civil justice system has received more scholarly attention
than the attempt to understand what distinguishes lawsuits that settle
from those that go to trial. Fewer than two percentealefal civil
lawsuits go to trial! but any case that does so presents a puzzle for
law and economics. The value of a lawsuit can be monetized by
multiplying the probability of winning by the amount to be won, and
then that value can be paid in settlemenbiding the large transaction
costs of litigation. Both parties stand to gain handsomely from such a
deal, so why would they ever choose to forgo it in favor of a trial?

Early hypotheses, operating under the assumption that parties
rationally pursuehte goal of maximizing wealth or utility, pointed to
bargaining strategies or informational asymmetries as the reasons for
trial. Behavioral law and economics then modified the assumption of
rationality by considering factors that undermine rational choice
Ultimately, behavioral psychology has indicated that wealth
maximization is not the only goal driving decisions about settlement.
Because other godisprincipally, a desire for an outcome perceived as
faird influence the decision whether to settle, tatision would be
affected in turn by a plaintiffds chang
sum that constitutes fair compensation.

This Part briefly sketches the time that elapses during the
litigation process. It then surveys the development of thetliteran
settlement, describing the analytical framework we aim to augment via
insights from the new psychological literature on happiness.

™ Marc GalanterThe Vanishing Trial: An Examination of Trials and Related
Matters inFederal and State Courtd J.EMPIRICAL LEGAL STUDIES 459, 462 Table
1 Civil Trials in U.S. District Courts at TeYiear Intervals, 1962002 (2004).
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A. Time in the Litigation Process

Since Charles Dickens wrote aboildrndyce and Jarndyce
more than 150 years adb,it has been widely understood and
bemoaned that litigating a civil case all the way through trial takes a
long time. Today, the median interval in federal court between filing
and trial adjudication is about two yeafsEven that figure does not
include the time that elapses before filing, after an injury has occurred,
while the harmed party decides whether to hire a lawyer and pursue a
legal remedy. When that decision is made and a lawyer is found, the
lawyer must investigate whether the issue mditigation. If so, then
a complaint is filed in the appropriate cotitt. The defendant is
notified of the suit by service of proceSsand litigation commences.
First comes the filing of moti ons, a
will submit an answer to the comaint and perhaps a motion to
dismiss the lawsui® The court considers the motion and eventually
rules on it, and if the suit is not dismissed, then discovery begins.
Each partydos | awyers draft | ists of que
propounded tdhe opposing party, whose lawyers then draft answers
in consultation with their cliert.
After the interrogatories, the parties request from each other all
documents relevant to the cd8e. Finding and producing these
documents can be onerous and titoesuming, as can reviewing the
documents to find whatever important information might be contained
within them!® Then there are depositoffs. Each partydés | awyers

12 CHARLES DICKENS, BLEAK House (Norman Page ed., Penguin Books 1971)
(1853).

13 SraTisTICS DIVISION, ADMINISTRATIVE OFFICE OF THEU.S. COURTS 2006
JUDICIAL BUSINESS OF THEUNITED STATES COURTSthI. C-5.

“SeeFeD. R.CIV. P.3.

®Fep, R.CIv. P.4.

®Fep. R.CIV.P.7,12.

" SeeFeD. R.CIv. P.33

' SeeFeD. R.CIv. P.34.

9 Stephen D. EastorMly Last Lecture Unsolicited Advice for Future and
Current Lawyers56S.C.L. REv. 229,244 1 (2004) (AMany ci vil l'itigat
most or all of their time drafting discovery requests, compiling and reviewing
documents and data to respond to discovery requestsndrdficovery responses,
filing motions for protective orders regarding discovery or motions to compel
discovery, responding to these motions, and otherwise fighting over discovery
i ssues. 0) .

2 E.g, FED.R.CIV. P.30.
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schedule times in which to question witnesses, and then the
guestioning occurs.

The parties right then file motions for summary judgmént
Because this is such an important part of the litigaftfahcan take
considerable time on the part of both lawyers and the &buftthe
motions are denied, then the next phase is the trial itself. Aigury
empanelled (unless the parties have waived their right to jury#tial),
opening statements are made, withesses are examined ane cross
examined, and finally closing arguments occur before the jury
deliberates.

Of course, few casesontinuethrough all é these phases. A
lawsuit can settle at any time from filing through adjudication, or it
can be terminated by a grant of a motion to dismiss or motion for
summary judgmerft The point is simply that when a case does not
settle early, the steps it mustkéato wend its way through the
litigation process to judgment take considerable time.

Along the way, there will typically be ongoing settlement
negotiations between the lawyers with little or no involvement by the
clients, who are not professional negatratand whose involvement
might therefore run contrary to their own interéStsEven if these
negotiations have not borne fruit by the time thetped litigation is
nearing completion, a party still has much to gain by settling before
trial. The expese of trial itself can be considerable or even, in some
cases, vast. Not only must the lawyer be paid for every hour spent

2 SeeFeD. R.CIV. P.56.
22 EDWARD J. BRUNET, MARTIN H. REDISH & MICHAEL A. REITER, SUMMARY
JUDGMENT: FEDERAL LAW AND PRACTICE 1 (West Group 2d ed. 2000); John
BronsteenAgainst Summary Judgmeib GEO WASH. L. Rev. 522,523(2007).
2 Jeffrey W. StempelA Distorted Mirror: The Supreme Caurd s Shi mmer i ng
View of Summary Judgment, Directed Verdict, and the Adjudication Prog@ss
OHIO ST. L. J. 9 5, Theljudge décitlifgBa8syimmaéryi judgment question
must along with her law clerks read, research, reflect, hold a hearing, read and
reseach some more, and often must draft, revise, and issue a lengthy written opinion
as well. Although presiding over a jury trial takes time, it may not take any more of

the judgeds time than does consideration
Morton Denlow Summary Judgment: Boon or Burde7 No. 3 JUDGESHJ. 26, 29
(1998).

4 Seel.S.CoNsT. amend. VII.

* E.g, Bronsteensupranote 22, ab30.

% gee generallywindle Turley, Creating the Right Settlement Environment
TRIAL, June, 1994, at 28.

of

t
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preparing for and performing in codftbut also expert witnesses may
have to be paiff and the court itself must expend its limitesources
on only this casé’ Much is to be saved, therefore, by avoiding trial
even if the parties have failed to avoid the costs of pretrial litigation.

B. The Rational Actor Model of Settlement Decisionmaking

As noted above, a case can settle @y #me during the
litigation process. A settlement is possible, of course, only if the
largest amount of money that a defendant is willing to pay exceeds the
smallest amount of money that a plaintiff is willing to acé8pEarly
proponents of law and enomics created models that explained when
that circumstance would arise, operating under the assumption that
litigants will act to maximize their wealtH.

In the early 1970s, William Landes and Richard Posner began
to analyze settlement through the leos law and economic¥.
Building on their work, George Priest and Benjamin Klein later
proposed a model of settlemé&npredictingthat when cases fail to
settle, they will be adjudicated in favor of the plaintiff 50% of the
timed that has permeated the fidure ever sinc® Landes and
Posner developed the core insight that the cost of litigating a case
opens up a zone of bargaining within which the result for each party

2’ D. Theodoe Rave, NoteQuestioning the Efficiency of Summary Judgment
81N.Y.U.L. Rev. 875, 9032006).

%8 Bronsteensupranote 22, at 53485.

29|d. at 54041; Judith ResnikManagerial Judges96 HARV. L. Rev. 374, 421
(1982) (Al f c as es therime savedscpnobe eseéd tm donsiden i ¢ k| vy,
more cases. 0). One commentator has estimated t|
$4000 per day (not counting the cost to litigants), and although he was discussing
criminal cases, the costs (such as judicial splapply equally to civil casesDavid
Wippman, Notes and Commeiithe Costs of International JusticBOOAM. J.INTG
L. 861,868 (2006).

% Russell Korobkin & Chris GuthriePsychological Barriers to Litigation
Settlement: An Experimental ApproacB3 MicH. L. Rev. 107, 111 (1994)
(ALawsuits wild.l settle if the defendantds maxim
of fer the plaintiff will accept. o).

%! See idat 10809.

%2 Richard A. PosnherAn Economic Approach to Legal Procedure and Judicial
Administration 2 J. LEGAL Stup. 399 (1973); William M. LandesAn Economic
Analysis of the Courfsl4 J.L. & ECON. 61 (1971);see alsaJohn P. GouldThe
Economics of Legal Conflict® J.LEGAL StuD. 279 (1973).

3 George L. Priest & Benjamin Kleiff;he Selection of Dsites for Litigation
13J.LEGAL STUD. 1(1984).
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wi || be better than the partyos
Specificaly, a litigant will calculate the value (or cost, for a
defendant) of a lawsuit by multiplying the damages by the probability
of winning, then subtracting the cost of litigatih.If the litigants

each come to a similar assessment of the value of thetbasethey

will settle because doing so saves them the transaction costs of
litigation.

For example, suppose that a plaintiff sues for $100,000 in
damages and has a 50% chance of winning at trial. Absent transaction
costs, a riskneutral plaintiff wouldaccept a settlement offer of no less
than the expected value of the lawsuit: $50,000 (i.e., $100,000 x .5).
And a riskneutral defendant would be willing to make a settlement
offer of no more than that same expected value: $50,000. The
bargaining zone wauld be limited to that specific amount, and a case
might well go to trial because settlement would be no better for either
party than trial.

The introduction of transaction costs makes all the difference.
Assume that litigating the case to adjudicatrewuld cost the plaintiff
and defendant each $10,000. That would make the expected value of
the litigation $40,000 for the plaintiff and the expected cost $60,000
for the defendant. Any settlement between $40,000 and $60,000
would be better for both pags than a trial. The bargaining zone
would thus be $40,000 to $60,000, and we would expect a settlement
somewhere within that zorfe. Widening the bargaining zone in this
way increases the likelihood of settlem&htThe classic economic
model tells us nihing about the dollar value within that zone for
which the case would settle, but merely that it would be some point in
the rang€’ By eliminating the transaction costs of trial, a settlement

% Richard A. Posnesupranote 32, at 418.

% For a similar explanation and example, Besssell KorobkinAspirations and
Settlement88 CORNELL L. REv. 1,7 (2003).

% See Samuel Issacharoff &George Loewestein, Second Thoughts About
Summary JudgmentlOO YALE L.J. 73, 101 (1990 [t & naturab as well as
customary in the legal and economic literafute assume that the likelihood of
settlement is positively related to the width of the settlement @priRave, supra
note 27, aB92( @enerally, the wider the settlement zone, the more likely the case is

expect e

tosettled.) The exi stence and size of the bargaining (

this account, the primary conditioon which settlement dependsSee Korobkin,
supranote 35at6.
37 Korobkin, supranote 35, at ®.
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surplus is created $20,000 in this exampdethat will benefit mth
parties even if it is divided in a way that does not benefit them equally.

It should be noted that even if the parties were wealth
maximizing rational actors who reached the same assessment of the
probability of a plaintiff victory, settlement woulcdbohbe assured. A
trial could result from rational but ultimately harmful bargaining
behavior’®* Each side might try to capture most of the settlement
surplus for itself by hard bargainidgelling the opposing party that
the only alternative to such a esiled deal is a trigwhich isan even
less appealing option because it eliminates the entire surplus). Both
parties might play this game of HAchicker
unfavorable outcome of an adjudicatin. But this risk might be
outweighedunder certain circumstances by the potential benefit of
capturing most of the settlement surplus, making such bargaining
rational.

What emerges from the rational actor model is that two sorts of
thing®® hard bargaining and differing assessments of A thiass | i kel y
outcom@ can funnel cases away from settlement and toward
adjudication. These factors might, however, be mitigated to some
degree by the fact that attorneys are sophisticated rpjsaatrs®’

C. Behavioral Modifications of the Rational Actookliel

The classic economic model is based on the assumption that
litigants act rationally to try to maximize their wealth. Still working
within the framework of weal th maxi mi za
goal, several scholars have added nuances or icatthhs to these
models by emphasizing the limits of human rationality. And more
recently, evidence has emerged that litigants pursue goals other than

% Robert Cooter et alBargaining in the Shadow of the Law: A Testable Model
of Strategic Behaviorl1J.LEGAL STuD. 225 (1982)see alsdrobert H. Mnookin &
Lewis KornhauserBargaining in the Shadow of the Law: The Case of Divo8&,
YALE L.J.950, 97273, 97576 (1979).

39 Mnookin & Kornhausersupranote 38, at 975.

“0 Cf. Russell Korobkin & Chris GuthriePsychology, Economics, and
Settlement: A New Look at the Role of the Lawy6fTEX. L. Rev. 77,81 (1997)

( Hiow does the economic model accurately predict the high rate of settlement if
disputant behavior systematically departs from the assumptions of the model in ways
that suggest lower rates of settlement? One likely answerylwveits is the role of
lawyers in the litigation systed.) .
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wealth maximizatio@ in particular, that they are far more likely to
accept a settlement offer if thegngeive it as fair.

1. Obstacles to Wealth Maximization

Even when people aim to maximize wealth, they may fail due
to psychological factors that lead them to act irrationally. One such
factor, optimism biag® causes both plaintifis and defendants to
overestimate their prospects of winning at tffal.This reduces the
likelihood of settlement. If the damages sought are $100,000 and if
the plaintiff and defendant each view their own odds of victory as
65%, then the plaintiff will value the case at $6®,08nd the
defendant at $35,000. If settlement would enable each to avoid
$10,000 in costs, that would make the plaintiff willing to accept a
minimum of $55,000 and the defendant willing to offer a maximum of
$45,000. Under these circumstances, no segthémvill be reached.

Whereas optimism bias can shrink or even eliminate the
bargaining zone, another set of behavioral considerations known as
prospect theorycan shift the zone toward plaintiffs or defendants.
Daniel Kahneman and Amos Tversky have fastpulemonstrated
that when people face the prospect of a gain, they are risk averse;

“ As might be expected, this psychological traffects many areas of life
beyond the realm of litigation.Christine Jolls,Behavioral Economic Analysis of
Redistributive Legal Rule$1 VAND. L. REV. 1653, 1659 (1998} An amazingly
robust finding about human actors . . . is that people are often unrealistically
optimistic about the probability that bad things will happen to them. A vast number
of studies support this conclusion. Almost everytininks that his or her chances of
having an auto accident, contracting a particular disease, or getting fired from a job

ar e significantly |l ower t han t he average per sc
misfortunes; estimates range from twenty to eighty perdelow the average
personés oprobability.

42 E.g, George Loewenstein et aSelfserving Assessments of Fairness and
Pretrial Bargaining 22 J. LEGAL StuD. 135, 153 (1992). Loewenstein and his co
authors gave undergraduates a set of facts in areacient case, then paired them
off as plaintiffs and defendants and instructed each pair to negotiate a settlement.
Before negotiating, they were asked to guess the
to decide the award they themselves deemed faiter AEgotiating, they were asked
to recall the relevant facts of the case. Although all subjects read the same facts,
plaintiffs made substantially higher guesses and fairness determinations than did
defendants, and each side recalled better the facporing its own claims than
those that cut in favor of the opposing pany. at 14551.



Hedonic Adaptation 11

whereas when they face the prospect of a loss, they are risk s&eking.
A settlement is a fixed gain for a plaintiff or loss for a defendant,
whereas a trial holds out tipeospect of a larger but uncertain gain or
loss** Applying prospect theory to the topic of settlement, Jeffrey
Rachlinski has used experiments to illustrate that plaintiffs can be
expected generally to be irrationally risk averse whereas defendants
can ke expected generally to be irrationally risk seeKhgThis
phenomenon does not reduce settlement rates but does shift the
bargaining zone downward, by making plaintiffs willing to settle for
less and defendants unwilling to settle for amounts thatneskral
litigants would find acceptable.

These effects reverse when probabilities are*foumagine a
nuisance lawsuit wherein the plaintiff has a very low chance of victory
(say, 1%) but a very high amount of damages were he to win (say, $10
million). The bargaining zone would shift upward because people are
risk-seeking with respect to gains and r&kerse with respect to
losses when probabilities are low (explaining, for example, why they

3 Daniel Kahneman & Amos Tverskghoices, Values, and Frame39 Am.
PsYCHOLOGIST 341, 344 (1984)see alscAmos Tversky & Daniel Kahnemaithe
Framing of Decisionsand the Psychology of Choic@11 SCIENCE 453 (1981);
Daniel Kahneman & Amos Tverskyrospect Theory: An Analysis of Decision
Under Risk 47 ECONOMETRICA 263 (1979).

“ One might speculate that, at least under certain circumstances, plaintiffs
would not vew the money at stake as a gain and defendants would not view it as a
loss. If, for example, a defendant had taken money from the plaintiff via the
underlying tort or contract violation, then anything less than a full repayment of that
baseline sum coulde treated by the defendant as an overall gain and by the plaintiff
as an overall loss. This possibility is mentioned briefly in Part |.@2a.
However, Rachlinski s experi ment al findings S ug
plaintiffs view settlemerstas gains whereas defendants view them as losses.

4 Jeffrey J. RachlinskiGains, Losses, and the Psychology of LitiggtiodS.
CAL. L. Rev. 113 (1996). In one experiment, undergraduates were assigned the role
of attorney for either a plaintiff or defdant in a property lawsuit. They were told
the amount the plaintiff stood to gain at trial and the percentage chance of such a
plaintiff victory. Then they were told that the opposing side had offered to settle for
an amount that corresponded to thebgatality times the amount; e.g., if a trial
victory would yield $100,000 and the plaintiff had a 70% chance to win, then the
offer was $70,000. Far more plaintidftorney subjects than defendatttorney
subjects accepted the offer rather than take Hheraothing risk of a trial. Id. at
13540.

“6 Chris Guthrie,Framing Frivolous Litigation: A Psychological Theor§7 U.
CHI. L. Rev. 163 (2000).
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buy lottery ticketsf’ The lowest payment acceptable to thairiff
would be a higher number than it would have been if he were risk
neutral, whereas the defendant would be wiling to pay a
correspondingly higher sum.

2. Fairness and Goals Other than Wealth Maximization

The above analyses of settlement all irett least one basic
assumption of the classic economic model
maximize ker wealth?® She might fail due to imperfect information,
hard bargaining, or cognitive biases, budr lobjective is not in
guestion. Important literate in behavioral psychology has suggested,
however, the need to change that assumption. There is evidence that
litigants are not pure wealth maximizers but rather people who also
consider other values like fairness when deciding whether to accept a
settlanent offer’® This evidence corroborates the emphasis that
scholars have long placed on fairness or justice in civil procéfure.

“71d. at Wheh thodsifig between leprobability gains and losses with
equal expected values, Kahnemamd Tversky have found that individuals make
risk-seeking choices when selecting between gains anehvisise choices when
selecting between losse® ) .

8 More precisely, his goal is to maximize utility, which is defined as wealth
with a builtin accommodtion for rational riskaversion in keeping with the
declining marginal value of money.

9 Fairness is not the only nanonetary consideration that can matter to
litigants. Korobkin & Guthrie,Psychology, Economics, and Settlemsnpranote

40, at 7980 i The | i st of reasons | itigants might not b
[cl assic economic] model 6s predictions is impre
j ust for money, but to attai aexpresstheiti cati on; t o e
f eel i ndam@ hearing and to satisfy a sense of entitlement regarding use of

the courts . . ) . 0) .

0 E.g, Loewensteinsupranote 42 at  Wi§edt di6pithnS jseemed more
concerned with achieving what they considered to be a fair settlement of the case
than maximizing their own expected valde)seealsoJohn Bronsteen & Owen Fiss,

The Class Action Rule78 NOTRE DAME L. Rev. 1419, 144849 (2003)
(distinguishing between actual justice and adequate settlements in the class action
context); Owen Fissjustie Chicago Style1987U. CHI. LEGAL F. 1 (arguing that
justice is different from efficiency and should be prioritized over it in the civil justice
system) Judith ResnikManagerial Judges96 HARV. L. Rev. 376,44445 (1982)
(expressing the concern thabadket pressures may be causing judges wrongly to
value efficiency over justice).
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The stage was set for such evidence by the results of a game
known as ultimatum bargaining.In a classic version of such ame,
two people are given a sum of money (say $20) and told that one of
them (the Proposer) will choose how to divide it between them. If the
other (the Accepter) accepts the proposed division, then that division
will be final, but if he rejects it, theneither of the two participants
will receive anything. A rational Proposer would allot $19 (or $19.99,
if the division were not limited to whole numbers) to himself and $1 to
the Accepter, and a rational Accepter would accept the division in
order to reciwe $1 rather than nothing. But people routinely turn
down such divisions, contrary to economic setérest. In fact, offers
under 20% of the total are regularly rejected.Such behavior
suggests that people care about other valuesparticular, thei
perceptions of fairness.

Russell Korobkin and Chris Guthrie have conducted
experiments regarding settlement that appear to support thiSiew.
one such experiment, subjects were asked to decide whether to accept
a settlement offer in a hypothetiga¢rsonal injury case. All subjects
were told that they had been hurt in a car accident through no fault of
their own and that they were suing an insurance company. If they won
at trial, they would receive $28,000 whereas if they lost, they would
receive$10,000 (the amount undisputed by the insurer). Their lawyer
tells them that the result of a trial could go either way, and the
defendant offers to settle for $21,000.

There were two groups of subjects. Those in Group A were
told that they had ownedaar worth $14,000 that was destroyed in the
accident, and those in Group B were told the same thing except that
their car had been worth $28,000. Members of Group B were far less
likely to accept the settlement offer than were members of Gratip A.

1 Werner Giith and Reinhard Tietd|timatum Bargaining Behavior: A Survey
and Comparison of Experimental Resultd J. ECON. PsycHOL 417 (1990);see
alsoLoewensteinsupranote 42 at 14243.

2 Martin A. Nowak et al.Fairness versus Reason in the Ultimatum Ga289
SCIENCE 1773 (2000); Karen M. Page & Martin A. Nowakmpathy Leads to
Fairness 64 BuULL. OF MATHEMATICAL BioLoGYy 1101 (2002). Nowak and
col | eague g irational theman dmphasis on fair division suggests that
players have preferences which do not depend sol
et al.,supranote 52, at 1773.

%3 Korobkin & Guthrie, Psychological Barriers to Litigation Settlement: An
Experimenral Approach supranote 30

**|d. at 13633.

*®d.
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This experiment is particularly revealing. The odds of winning
at trial, the damages sought, and the settlement offer were held
constant for both groups. According to the assumptions of the-Priest
Klein model, both groups should have viewed the offer similarly
Because the defendantdéds bargaining behayv
both groups, the bargaining literature of Cooter and others would
conclude that they should have acted similarly. And because both
groups were faced with prospective gains of the esasize, the
behavioral insights of Kahneman and Tversky (applied to settlement
by Rachl inski and Guthrie) do not creat
results to diverge.
But they do diverge. One way to characterize the divergence is
as a simple offshoot of ¢hcore idea of prospect theory: Group A
views the offer as a gain, and Group B views the offer as a%oss.
Another characterization would be that the subject plaintiffs cared
about values other than maximizing wedltim particular, that they
cared about @hieving a result they viewed as fair compensation for
their loss. Either way, we are left with the conclusion pHaintiffs
compare settlement offers to the amount they have been harmed and
are far more likely to accept offers exceeding that amount
Such a conclusion has important implications in light of
hedonic adaptation to injury or adversity, as we will see. Due to such
adaptati on, a plaintiffds assessment of
harmed will often change over time. This change, in turn, bEan
expected to affect the range of offers that she will be willing to accept
in order to settle.

D. Putting It All Together

Among the many points that appear in the literature surveyed
in this Part, one simple idea stands out in importance. All
commantators agree that the less money a plaintiff is willing to accept
in order to settle, the more likely settlement will be. Contrary to some
early assumptions, there is now convincing evidence that plaintiffs
may choose their lowest acceptable sum by ifj@mg the amount
they feel would fairly compensate them for the harm they have
suffered.
| f a pl aintiffds perception of what
compensation were to decrease as time passed, then that passage of

%6 Sedd. at 1009.
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time would accordingly increase the likeood of settlement. The
delays associated with litigation could thus have the effect of saving
parties and courts the costs of trial.

Il. ADAPTATION TO DISABILITY AND THE FAILURE OF AFFECTIVE
FORECASTING

When estimating the level of fair compensatifor their
injuries, plaintiffs must make predictions about the impact those
injuries will have on their future lives. Perhaps unsurprisingly, there is
a dearth of legal scholarship addressing how plaintiffs make such
predictions and how accurate thgredictions are. Recent social
science research on wdleing and prediction now provides clues to
understanding plaintiffsdé settlement beh
Consider this situation. On a scale of 1 to 10, how would you
rate your current happiness? Now suppoaedh the way home from
work you are struck by drunk driver and paralyzed from the waist
down. What do you predict would happen to your happiness
immediately following the accident? How about a year or two years
later? If you are like most people, yowuld expectthat after the
accident your happiness would plummet and that it would remain low
for a long time. You would probably predict that you would never be
as happy as you were during that pleasant afternoon spent in your
office reading an articlen the hedonic psychology of legal settlement.
According to a considerable body of recent psychological research,
however, you would likely be wrong. Although your subjectively
reported happiness level would decline immediately following the
accident, ascial scientists studying people affected by a host of
disabilitie® quadriplegia, kidney failure, lost liméshave found that
the disabled return to paisability states of happiness surprisingly
quickly, often within two yeard. Moreover, psychologists ave
shown that your failure to anticipate the extent and rapidity of your
recovery isnot unusual. Heal thy peopl e
unhappy a disability would make them, [
appreciate how quickly they will adapt to theew lives>®

" For an excellent summary of the initial research on hedonic adaptsgien,
Shane Frederick & George Loewenstéiedonic Adaptationin WELL-BEING: THE
FOUNDATIONS OFHEDONIC PSYCHOLOGY (Daniel Kahneman et al. eds., 1999).

8 SeeGilbert et al. supranote 7.
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This Part explores recent social scientific research on
adaptation to disabilij and the inability to predict future states of
happiness, known in the literature dbe failure of affective
forecasting We describe the evidence for adapiatias well as
adaptationdés |imits, and we consider how
anticipate how disabilities will influence their wdlking. Although
much of this research is quite new, its implications for the law have
already attracted the notice pbychologists, economists, and legal
scholars. In the final section of this Part, we discuss their proposals.

A. Hedonic Adaptation

In 1999, Daniel Kahneman, Ed Diener, and Norbert Schwarz
Aannounce| d] the exi st end bednicf a new fie
psychologp t h a't would study Awhat makes e X pe
pl easant a rfd Altbongh lscena psychdlogisis had been
doing research on hedonics for decades, the new hedonic psychology
promised to bring together an interdisciplinary group otia
scientists to Aanalyze the full range
sensory pleasure to creative ecstasy, from fleeting anxiety tetéomg
depressi on, f r°b mdsing analgtic ols tthat rangey . o
from traditional seHevaluation surveygo beepeiactivated mood
assessments and longitudinal surveys of national populations, hedonic
psychology is quantifying individual and collective happiness, and it is
measuring the impact that positive and negative life events have on
subjective assessmis of weltbeing. Very often, the results are
surprising. Increased income, for example, does not make people
much happier, but spending more time with family and friends Hoes.

®Unless otherwise noted, when we refer to fAdi :
term to refer to any specific legally or medically defined injury but rather as a catch
all category cwering a wide range of injuries, illnesses, and debilities that
potentially affect oneb6és health and happiness.
® Daniel Kahneman et alPreface to WELL-BEING: THE FOUNDATIONS OF
HED601NIC PsYCHOLOGY, at ix (Daniel Kahneman et al. eds., 1999).
Id.
62 See,e.g, RICHARD LAYARD, HAPPINESS LESSONS FROM ANEW SCIENCE
(2005). The economist Richard Easterlin compares how quickly people adapt to
increases in income due to concomitant changes in aspirations and how slowly they
adapt to nonpecuniary benefitsdikamily life. He writes:
In particular, people make decisions assuming that more
income, comfort, and positional goods will make them happier, failing
to recognize that hedonic adaptation and social comparison will come
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Most interestingly for this Article, psychologists have found that most
life events, including apparently devastating ones such as those that
cause disability, actually have little prolonged effect on Welhg.
People, it turns out, adapt amazingly quickly to change.

The effects of thishedonic adaptationunderstood as any
action, process, or mechanism that reduces the affective (emotional)
consequences of an otherwise stable circumstance, were first detected
in a canonical study on lottery winners and quadri/paraplegics. Asked
to rate their general happiness and curremtesgnce of mundane
pleasures, lottery winners were not significantly happier than controls,
and accident victims were not as unhappy as had been expected and
above the mighoint of the scal&® These data suggested that people
experience heddnietreadrsilb sudh that goodhandibad
events cause brief changes in weding with rapid returns to an
established set poifit. Although specific aspects of the treadmill
theory have been challeng®da wealth of recent research has
confirmed this gereral finding for other disabilities. For example,
studies have found that children and adolescents with limb
deficiencies exhibit remarkably good psychosocial adjustffent.
People with spinal cord injuries report levels of weding similar to
those of lealthy control$’ as do burn victim& patients with

into play, raise their aspiratiotns about the same extent as their actual
gains, and leave them feeling no happier than before. As a result, most
individuals spend a disproportionate amount of their lives working in
order to make money, and sacrifice family life and health, domains in
which aspirations remain fairly constant as actually circumstances
change, and where the attainment of onebs ¢
impact on happiness. Hence, a reallocation of time in favor of family
life and health would, on average, increase indi&idwappiness.
Richard EasterlinkExplaining HappinessLOOPROCEEDINGS OF THENATG. ACAD. OF
Sci. 11,176, 11,178 (2003).

8 Philip Brickman et al.Lottery Winners and Accident Victims: Is Happiness

Rela}a'aive? 36 J.PERSONALITY & SocC. PsycHoL 917, 92021 (1978).
Id.

% SeeDiener et al Beyond the Hedonic Treadmill: Revising the Adaptation
Theory of WeiBeing 61 AM. PSycHoL 305 (2006) (hereinaftad8HT); Richard E.
Lucas, Adaptation and the Sétoint Model of Subjective Welleing: Does
Happiness Chage After Major Life Events46 CURRENTDIRECTIONS INPSYCHOL
Sci. 75 (2007).

®Vida L. Tyc, Psychosocial Adaptation of Children and Adolescents with Limb
Deficiencies: A Reviemd2 CLINICAL PSYcCHOL REv. 275 (1992).

67C. Lundqvist et al.Spinal Cord Injiries: Clinical, Functional, and Emotional
Status 16 SPINE 78 (1991).
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colostomie®’ and those undergoing dialysis for treatment of kidney
disorders® As the authors of this |
[hemodialysis patients] report their health as being much worse than
that of healthy controls, they do no appear to be much, if at all, less
happy than people who do not have kidney disease or any other
serious hedlth condition.od

The aforementioned studies all applied a ciEdional
methodologythatcompaesthe reported wll-being of disabled people
with that of people who were not disabled. In a compelling new study
by economists Andrew Oswald and Nattavudh Powdthavee, the
authors track changes in subjective wmding longitudinally by
comparing happiness ratings of imduals before their disability with
assessments reported yearly following the disabfflitgince 1996, the
British Household Panel Survey has reported information on
respondent so fhang and wHethay and ta Whatvextdntl
they suffer from adisability.”® In these surveys, respondents rated
their own level of happiness on a scale of 1 to 7, with larger numbers
indicating greater life satisfactionOswald and Powdthavee analyzed
the responses from people who originally reported no disaltility
who subsequently became disabled during the course of the survey.
They divided these people into those who were moderately disabled
(Adi sabl ed b utd-dayaabtivites inclodingl lmousewark,
climbing stairs, dressing oneself, and walkingdor | east 10

mi

ast stuc

nut eso

and those who were seriously disabled (1

the abovedayjo-day acti vitieso).

Oswald and Powdthaveeds study
As a group, people who becordisabledreport an average weleing
score of 4.8 for the two years preceding disability, an abrupt fall to 3.7

% David R. Patterson et aPsychological Effects of Severe Burn Injusié43
PsycHoL BuLL. 362 (1993).

% Norman F. Boyd et alWhose Utilities for Decision Analysis20 MED.
DECISON MAKING 58 (1990).

0 Jason Riis et allgnorance of Hedonic Adaptation to Hemodialysis: A Study
Usin% Ecological Momentary Assessmelri#4J. EXPERIMENTAL PsycHOL 3 (2005).

Id. at 7.

2 Andrew J. Oswald & Nattavudh Powdthavd@oes Happiness Adapt? A
Longitudinal Study of Disability With Implications for Economists and Juydgies
PuB. EcoN. (forthcoming 20@) available athttp://ssrn.com/abstract=921040

® The survey contain over 10,000 adults who were interviewed between
September and December eaelalysince 19911d. at 7.

"1d. at 8. There were 675 persgear observations in the Moderately Disabled
category and 3,442 observations in the Severely Disabled catddory.

produce



Hedonic Adaptation 19

at the onset of disability, artiena subsequent rebound to 4.1 in the
two yearsthat follow despite the fact that the disabilities themselves
have not changed Separating the tw groups, the authors find
approximately 50% adaptation to moderate disability and 30%
adaptation to severe disability. Thus, there is substantial evidence
that hedonic adaption to disability is significgiiincompletg.

Due to its considerable siznd longitudinal nature, Oswald
and Powdt haveeos r soroee of tthe sttongelsy provides
evidence for adaptation to disability.It must be noted, however, that
the study also suggests tlzatrtain negative events appear to be more
difficult to adaptto. Lowlevel, chronic stimuli like noise, dull pain,
and headaches hagebstantialongterm effects on happinesss do
diseases associated with progressive deterior&tioBne study, for
example, found that instead of adapting to noise problemsgeoll
students actually became sensitized to it, experiencing higher levels of
annoyance as time went 6h.Others have shown that people are less
likely to adapt to unemployméfitand negative changes in marital
status such as divorce and separattoriMost significantly for our
purposes, chronic or progressive disorders such as rheumatoid arthritis
and multiple schlerosis appear to be resistant to adaptation in part due
to the cumulatively deteriorating stimuli associated with such

®1d. at 9.
®1d. at 13 14. That is to say, over the course of two years enatkly disabled
people recover approximately 50% of their il ost
disabled people regain more than 30% of the happiness they enjoyed before
becoming injured.
" But seeRichard E. Lucasl.ongterm Disability is associated withasting
changes in Subjective Wdking: Evidence from Two Nationally Representative
Longitudinal Studies92 J. PERSONALITY & Soc. PsycHoL 717, 718 (2007) (finding
no evidence of adaptation from the same data set). Oswald and Powdthavee note
methodologt a | di fferences between their paper and Lu
cannot be certain why we find much more adaptat:i
Powdthaveesupranote 72, at fn. 8.
8 SeeFrederick & Loewensteirsupranote 57, at 31-1.2.
" Neil. D. Weinstein Community Noise Problems: Evidence Against
Adaptation 2 J.ENVIR. PSYCHOL. 87 (1992).
8 Richard E. Lucas et alUnemployment Alters the Set Point for Life
Satisfaction 15PsYCHOL. ScCl. 8 (2004).
8 Richard. E. Lucas et aReexamining Adapt@in and the Set Point Model of
Happiness: Reactions to Changes in Marital Sta84 J. PERSONALITY & SOC.
PsycHoL 527 (2003).
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disease&® It is also woth pointing out that even where hedonic
adaptationoccurs it is neither inevitable nor invariable. Although
adaptation effects may be seen cumulatively, individuals experience a
range of responses to adaptable disabilffles.

Understanding which disabilits are adaptable and which are
not should lead to a better understanding of the mechanisms of
adaptation. We use the plural because it seems likely that hedonic
adaptation is not a single process but rather an assortment of
psychological processes. Adafon may result from physiological
changes (such as increased upper body strength in paraplegics
enabling more effective wheelchair mobility) or from conscious and
unconscious cognitive changes 1in
and goal$?

Most re@ntly, psychologists and economists have focused on
the roleattentionplays in moderating the effects of negative events.
Drawing an analogy between the psychological response to negative
events and t he bodyo6s response

i mMmmune systemo that dampens® t he
Defense mechanisms such as rationalization, dissonance reduction,
and positive illusions diminish the intensity of the emotional sasp

to disability by directing attention away from the disability and toward
new skills and new sources of pleasure. Similarly, Kahneman and
Thaler note that attention is normally directed towards novelty
including changes in response to disability.eThe f or e, Aas
state loses its novelty it ceases to be the exclusive focus of attention,
and other aspects of life again evoke their varying hedonic

8 SeeC.A. Smith & K.A. Wallston, Adaptation in Patients with Chronic
Rheumatoid Arthritis: Application of a General Mdd&1 HEALTH PsycHoL 151
(1992); R.F. Antonak & H. LivhehPsychosocial Adaption to Disability and Its
Investigation Among Persons with Multiple Schlerodid Soc. Sci. & MEeD. 1099
(1995). Frederick and Loewenstein note, however, that the degree of adaptation
be particularly difficult to measure with these progressive diseases. They write,
AEvVen mai ntaining a constant hedoni c

conditions would be iimpressive =evidence

Loewensteinsupranote 57, at 312.

8 SeeDiener et al. BHT, supra note 65, at 3101 1 . The authors
have found individual differences in the rate and extent of adaptation that occurs
even to the same event. In our longitudinal studies, the size anchewdinecction of
the change in |ife satisfactildat3l0ari ed

8 SeeFrederick & Loewensteirsupranote 57, at 30:83.

8 Gilbert et al.,supranote 7.
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r e s p o®h sThese abping strategies are evolutionarily adaptive,
allowing people to recover quickfyom considerable misforturfé.

B. The Failure of Aéfctive Forecasting Focalism and
Immune Neglect

Although people are capable of hedonically adapting to a
variety of positive and negative life events, recent social scientific
research suggestthat they consistently fail to anticipate such
adaptation. Over the past decade, psychologists and economists have
begun to studyaffective forecastmypeopl eds abil ity
future experiences will make them f&&IMost people, it turns out, do
a surprisingly poor job of predicting the intensity and the duration of
future feelings® This inability is particularly important in situations
concerning disability and adaptation.

When asked to predict how they will feel upon the occurrence
of some f@iture hedonic evedteating a bowl! of ice cream eveday
for a week, having their favorite candidate win an election, being
denied tenure, or suffering an injdrypeople are able to estimate
whether that event will make them feel good or bealehcé and
which emotions they will feel. They are not very good, however, at
predicting how strongly they will feelintensity or how long the
feeling will last @uration).”® For both positive and negative events,
people predict that they will feel more stronghaih they actually do,
and they predict that the feeling will last longer than it actually does.
Accordingly, agrowing number of studies have shown tiathe case
of physical disabilities, healthy people regularly predict that disabled
people will expeéence greater unhappiness for a longer period of time
than they actually do

8 Daniel Kahneman & Richard Thaledtility Maximization and Expéenced
Utility, 20J.ECON. PERSPECTIVES221, 230 (2006).

87 Seelucas,supranote 77, at 718.

8 Timothy D. Wilson & Daniel T. GilbertAffective Forecasting: Knowing
What to Want14 CURRENT DIRECTIONS IN PSycHOL Sci. 131 (2005) (hereinafter
AF).
8 For an excellent recent review, see Daniel T. Gilbert & Timothy D. Wilson,
Prospection: Experiencing the Futyr@l7 SciENCE 1351 (2007).

“Wilson & Gilbert, AF, supranote 88.

%1 SeePeter A. Ubel et alDisability and Sunshine: Can Hedonic Predictions Be
Improved by Drawing Attention to Focusing lllusions or Emotional Adaptatith?

J. EXPERIMENTAL PSycHoL: APPLIED 111, 112 (2005) (hereinaftdd&S); D.L.
Sackett & G.W. Torrancd he Utility of Different Health States as Perceived by the

(0]
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The most compelling explanation for the mispredictions
associated with affective forecasting suggests that people suffer from a
focusing illusiof? (also calledfocalisni®) tha causes them to pay too
much attention to the narrow aspects of life that will be affected by a
change while ignoring the much broader ways in which life will
remain the sam&. As Wi | son et al . not e, APeopl e
focal event in a vacuum withbveminding themselves that their lives
will not occur in a vacuum but will be filled with many other
e v e N°t Bor eéxample, when people are asked to think about the
effect paraplegia would have on their lives, they tend to focus on the
limitations it will create rather than their unaltered ability to enjoy a
glass of wine or a conversation with frierlis.By directing their
attention to the changes wrought by disability, healthy people
underestimate how happy they will remain. This accounts for a
substatial amount of their mispredictions about affective intensity.

Faulty predictions about thduration of feelings associated
with negative events are often caused by a failure to anticipate how
rapidly the psychological immune system enables people ta &mlap
unpleasant emotions. Gilbert et al. refer to this failure to predict

General Public 32 J. CHRONIC DISEASES 697 (1978); Peter A. Ubel et al.,
Misimagining the Unimaginable: The Disability Paradox and Health Care Decision
Making, 24 (No. 4 Suppl.HEALTH PsycHoL S57 (2005); Peter A. Ubel et dbp
Nonpatients Underestimate the Quality afeLAssociated with Chronic Health
Conditions Because of a Focusing lllusi@i MED. DECISION MAKING 190 (2007);
Boyd et al. supranote 69.
2 David A. Schkade & Daniel KahnemaBpes Living in California Make
People Happy? A Focusing lllusion in Judgneeof Life Satisfaction9 PSycHOL
Scl. 340 (1998). Ubel et al. defindf@cusing illusiomms fa failure to appreciat
not all life domains or events will be equally affected by a given change in
circumst anc eDRS,Guprandtb ®1)at12.t al . ,
% Timothy D. Wilson et al.Focalism: A Source of Durability Bias in Affective
Forecasting 78 J.PERSONALITY & SocC. PsycHoL 821 (2000).
% Gilbert and Wilson discuss four reasons why affective forecasting errors
occu® mental simulations of future emts tend to be unrepresentative,
essentialized, abbreviated, and decontextualized. Gilbert & Wissgoranote 89,
at _ . Summari zing the research, they write, i [
because they are based on a small number of memibrégsomit large numbers of
features, they do not sustain themselves over time, and they lack context. Compared
to sensory perceptions, mental simulations are mere cardboaodwctts o f reality. o
Id.
% Wilson et al,supranote 93 at 822.
% Ubel et al, D&S, supranote 91 at 113.



Hedonic Adaptation 23

adaptation asmmune neglec¥ When asked to predict how long they
are likely to feel bad following a negative event, subjects ignore the
Aset of dynamic p.s.yhattpoducegicharsgéin pr ocesses
the relationship between %vhnaat happens a
separate paper, they note that the underestimation of hedonic
adaptation Ais probably the most commonl
on hedoni c® mhendnaking predictiors about future
changes, people tend to focus principally on the early stages of those
changeswhen hedonic reactions are most intense. Adaptation, as
noted above, takes time, but the mental simulations people use to
predict later emoticsl states are tightly condensed.Ex ante
predictions thus tend to overvaltlee intensely emotional change and
undervalughe long period of recovery and adaptatih.
Perhaps the most significant research on focusing illusions and
immune neglect is theincreasing body of evidence indicating that
healthy people fail to predict thenited impact of disabilities on their
quality of life (QoL)!®* One early study showed that, on a scale of 0
(conditions as bad as death) to 1 (perfect health), the genela pub
estimates that the quality of life for patients receiving dialysis is 0.39,
while dialysis patients report their QoL as 0'8%.Similarly, patients
with colostomies rate their quality of life at 0.92, while patients
without colostomies predict that Qolith a colostomy would be

" Ubel et al describe a similar phenomenon that they taillire to consider
adaptation They describe this failure as a distinct type of focusing illusion, noting,
APeople who have read a degeizethatpdraplegm of parapl egi
does not affect the persondés ability to enjoy a
fail to consider that the grief they will feel upon finding out that they have paraplegia
will subside over time and that the sense of loss that the\bézause they have to
abandon favorite pastimes will be replaced by the joy they derive from other
pastilthes. 0

%®|d.

jzoGilbert & Wilson, supranote 89, at 1353.

Id.

101 As noted, the research compares the predictions of healthy people to the
actualratings of disabled people. This research does not exactly match the situation
that we are concerned with in settlement negotiations, where the person making the
prediction is actually a recently injured victim. There is every reason to believe,
however,that the same biases affecting healthy people will also affect the recently
injured. The latter are just as likely (if not more likely) to suffer from abbreviated,
decontextualized, and essentialized simulations of future states because they will be
currently experiencing the intense hedonic effects that tend to improperly color
predictions.

192 5ackett & Torrancesupranote 91.



