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Abstract

Sub-federal integration is the practice of cities and states promoting and implementing unratified and non-
self-executing treaties. This article examines several instances of sub-federal integration in order to demonstrate the
importance of treaties to even nonmember countries. The existence of sub-federal integration suggests that the
existing focus on federal ratification and congressional implementation overlooks an important mechanism through
which domestic integration of treaties can occur. Sub-federal integration provides a concrete example of how
unratified and non-self-executing treaties can have real, albeit limited, impact on domestic practices.

No consensus exists within international law scholarship about whether and how treaties influence
domestic practices and preferences. Norm-based theorists suggest that treaties can slowly change preferences over
time through treaty management which includes repeated persuasive interactions as well as technical and financial
assistance. This article uses sub-federal integration to propose an addition to norm-based theories by suggesting
the mechanisms of treaty management may be extended to non-treaty members like cities and states. These changes
in preferences and domestic practices are likely to be modest; sub-federal units will still favor noncompliance and
breakout when the costs of compliance are too high.

This article also challenges the prediction that sub-federal integration will trigger norm cascades strong
enough to change national preferences for federal ratification. While this article suggests sub-federal integration
raises the possibility of modest social change, it acknowledges numerous procedural and political barriers to
ratification. Instead, it suggests that ratification is just one of many ways to bring international law home.

Introduction

Despite the oft-repeated adage that most countries comply with most international law most of the time, rational
choice and realist scholars suggest that international law matters little to those powerful countries able to opt out of
its regimes. Conventional wisdom suggests the United States often prefers to go it alone rather than submit to the
constraints of human rights and environmental treaties. For instance, the United States recently announced it would
not ratify the Kyoto Protocol. Similarly, the United States has long abstained from many prominent United Nations
human rights regimes such as the Convention to Eliminate All Forms of Discrimination Against Women and the
Convention on the Rights of the Child. Even when the United States joins multilateral environmental and human
rights treaties, these treaties often languish in Congress without domestic implementing legislation. This article
suggests the current focus on ratification ignores the manner in which unratified and unimplemented treaties
influence social change in the United States.

Sub-federal entities like states and cities provide a meaningful, but under-theorized entryway for treaty norm
integration and implementation. Cu rrently, two views dominate the human rights treaty literature. The first view,
mostly forwarded by treaty advocates, characterize these treaties as duplicative with existing domestic protections
and promote them as a baseline for other countries to internalize. The second view, comprised mostly of
international law skeptics, laments these treaties as substantively misguided or unwarranted intrusions upon existing
constitutional arrangements. Both camps presume that whatever treaty benefits exist, the vast majority of them will
accrue to less developed countries. Similarly, in the environmental context, most scholars and advocates presume
that technology transfer and knowledge distribution flows in one direction from more advanced to less advanced
countries. This article contests this understanding of treaties by investigating those instances in which sub-federal
actors directly incorporate international human rights and environmental treaties into domestic law independent of
treaty ratification and implementing legislation.

Sub-federal entities can integrate treaty norms by passing legislation that self consciously implements treaty
provisions or by approving ordinances and resolutions that urge federal treaty ratification. For example, if the United
States had declined to sign and ratify the Montreal Protocol, California could still integrate the Montreal Protocol by
restricting resident companies’ production of chlorofluorocarbons (“CFCs”) and by providing funding to encourage
CFC friendly alternatives. California could learn from the experiences of treaty compliant countries as well as use the
Montreal Protocol language to help draft its legislation. Rather than using the treaty as evidence of a binding
obligation, as it might do if the United States had ratified the treaty, California could rely on the existence of the
treaty as evidence of an international consensus about the seriousness of ozone depletion and the need for
immediate state level legislative attention.



Similarly, California, Washington, and Oregon could draft a memorandum of understanding whereby each state
committed to specified CFC phase-outs that were pegged to the Montreal Protocol reduction levels. These states
might agree to uniform reporting requirements as developed within the Montreal Protocol treaty regime and meet
every few years to discuss their progress and new ways of achieving future CFC reductions. Even after federal
ratification of the Montreal Protocol, Congress might wait a long time before it passes implementing legislation. In
the interim, a city like Denver could choose to phase out CFCs in accordance with the treaty.
In a second type of sub-federal integration, the city of Amherst could pass an ordinance calling on the United States
to ratify the Convention on the Rights of the Child. Rather than implementing the treaty’s substantive provisions,
Ambherst could express its solidarity with the international community and urge the United States to change its treaty
stance.
Finally, a city or state could simultaneously adopt both strategies of treaty integration. So, for example, the state of
New York might urge federal ratification of the International Convention on the Protection of the Rights of All
Migrant Workers and Members of Their Families at the same time that it passed legislation protecting migrant
workers. This legislation might be modeled on treaty language and require enhanced data collection from relevant
state agencies to get a sense of migrant workers’ day to day problems. In turn, the resulting data could be used to
craft future legislation to help migrant workers and their families.
In the early days of international law, treaties were limited to seemingly external matters between countries like
territorial rights, cessation of conflict, and the division of shared resources. Now that treaties have expanded to
include internal matters like individual human rights and environmental regulation of domestic activities, sub-federal
actors play a greater role in treaty implementation. Existing literature recognizes that sub-federal actors often help
integrate treaty law into domestic law and act as the locus of transnational networks. This article contends that
such integration does not always happen at the behest of the federal government. Rather, this article examines
several case studies where sub-federal actors undertake this integrating role even as the federal government
abandons or ignores a particular treaty.
Legal scholars tend to focus on ratification and related litigation as the relevant site of treaty norm internalization.
Norm-based theorists argue that the articulation of norms through treaties can help reframe human rights and
environmental debates and subsequently shape domestic law. Conversely, rational choice scholars suggest that
treaties do little work of their own with the underlying norm driving both treaties and any push for social change.
Thus far, this debate about the effect of these treaties has generally been limited to an examination of ratifying
countries.
Yet another strategy to achieve compliance with human rights and environmental treaties’ norms exists. Despite
claims that treaty ratification is a necessary precondition to consistent observance of international human rights and
environmental standards, empirical evidence suggests social movements and government entrepreneurs may
encourage sub-federal actors to implement treaties in the face of federal apathy, ambivalence, or even hostility. Part I
introduces the treaty compliance debate and then expands it to include the question of whether treaties influence
sub-federal actors in non-ratifying countries. This section draws on norm-based theories of compliance, which rely
on persuasion, data collection, and technology transfer, but also suggests that sub-federal actors use treaties as
frameworks for change; a way to reduce drafting costs, evidence of international consensus, and a cheap mechanism
to express or signal a cosmopolitan identity rather than simply as evidence of binding legal obligations.
Part II explores several case studies of sub-federal integration of human rights and environmental treaties. First, it
examines the United States’ role in the development and ultimate rejection of the Kyoto Protocol on climate change.
The article then looks at the ensuing attempts by states and cities to reduce greenhouse gasses and create tradable
emission schemes. Part II also explores the Stockholm Convention on Persistent Organic Pollutants and subfederal
efforts that presage or mirror the treaty. Turning to human rights treaties, the article investigates efforts to implement
the Convention to Eliminate All Forms of Racial Discrimination and to ratify the Convention to Eliminate
Discrimination Against Women. This section uses the case studies to highlight the shortcomings of both norm-
based and rational choice theories in explaining sub-federal integration. These case studies challenge the prevailing
view that international norm internalization is a one way process flowing from the United States and other developed
countries to lesser developed and newly democratizing countries.

Part III attempts to distill which treaty costs and benefits only accrue to a ratifying country and which can
be captured by sub-federal action. While sub-federal integration forgoes some of the benefits associated with a
treaty regime, this section also identifies some of the limits on federal norm internalization by identifying procedural
and political barriers to treaty ratification and the passage of federal implementing legislation. This section suggests



that the norm-based theories predictions about sub-federal action inducing ratification should be tempered by
rational choice insights about national as opposed to local preferences.

Finally, Part IV grapples with the constitutional and political constraints placed on sub-federal integration of treaties.
The constitutional constraints include textual limitations, active preemption, and dormant powers. Given recent
Supreme Court pronouncements in the foreign affairs realm, the contours of permissible sub-federal action need to
be fleshed out. This article contends that notwithstanding an expansive view of federal preemption, sub-federal
actors have many options to circumvent the federal unwillingness to ratify treaties or pass implementing legislation.

I. Fitting sub-federal integration into the treaty compliance debate

The debate about whether and how treaties influence domestic practices has spawned a substantial subfield, but
this literature says little about the role of sub-federal actors in countries that choose not to ratify or implement
treaties. This oversight obscures the mechanisms through which sub-federal entities can bring international law
home. This section introduces competing compliance theories in order to explain the practice of sub-federal
integration. The insights of norm-based models, with their focus on persuasion and treaty management, ought to be
extended to non-treaty members. Similarly, the insights of rational choice models, with their focus on welfare
maximization, also help illuminate some of the practices of non-treaty members.

A. Norm-based models

Norm-based models of international law suggest that ideas, constructed and transmitted through transnational
interactions, influence government behavior above and beyond self-interest. Multilateral treaties frequently
articulate, codify, and publicize these ideas. Norm-based models assume that countries then join these treaties both
because they care about their direct welfare gains along with their reputations as reliable partners and members of
the international community.

The managerial school, first articulated by Abram and Antonia Chayes, is a prominent norm-based model. The
managerial school suggests that countries comply with international law out of a combination of enlightened self
interest and reporting, verification, and monitoring requirements. The managerial approach assumes that most
treaty regimes tolerate a “significant level of noncompliance or free riding.” This school concedes the occasional
occurrence of willful treaty violations, but contends that most violations stem from (1) ambiguous and indeterminate
treaty language; (2) limited economic or technical capacity to comply; and (3) unforeseen changes in
circumstances.

Transnational Legal Process, associated most strongly with Harold Koh and Anne Marie Slaughter,
provides a complementary norm-based model. Under this account, in addition to emphasizing the interactions where
global norms are debated and interpreted (as stressed by the managerial school), legal scholars should also assess
as the manner in which domestic legal systems internalize these treaty norms. The transnational legal process
focuses on the mechanisms by which a country can signal its internal acceptance of the treaty’s dictates.

Generally, this process of internalization begins with transnational interactions which lead to the emergence of a
global norm. In turn, international law articulates and refines this global norm. Then, countries bring international law
home through domestic internalization of the global norm. Transnational Legal Process suggests this domestic
internalization generally occurs at the federal level through the executive, legislative, or judiciary and then trickles
down to sub-federal units. So, for treaties, ratification and domestic implementing legislation kick-start the domestic
internalization process. The last stage of internalization occurs when a country experiences a sense of obedience in
following the norm.

Thus, norm-based theories predict that the best compliance rates accompany those treaties that set up international
bureaucracies to help resolve the indeterminacy of norms and provide technical and financial assistance. Parties
should use the treaty regime to help develop domestic enforcement schemes through technical and bureaucratic
training. Managing compliance requires transparency in order to facilitate coordination on the treaty norms and
provide reassurance about other members’ compliance. In general then, treaties should develop a uniform self-
reporting system with standardized data collection, measurement and analysis procedures. Reporting requirements
should be specific and might also include preliminary assessments of future policies and programs to promote
compliance. Countries should discuss and debate the content of the reports. Treaty parties should also frequently
conduct meetings and other interactions to promote consultation on thorny treaty issues and facilitate persuasion of
reluctant treaty parties. Treaties need to be flexible enough to account for significant economic, social, and political
changes either through amendments or protocols.



The normative model is not without its critics. For example, the enforcement model critiques the managerial theory’s
reliance on persuasion and positive incentives to explain treaty compliance. Under the enforcement model,
definitive dispute resolution options combined with robust economic and/or military sanctions drive treaty
compliance. Countries comply with treaties for fear that their violations will be noticed and punished. The ideal treaty
regime requires good verification mechanisms and clear rules in order to detect cheaters. Such a regime also requires
the political will to enforce sanctions. A more moderate version of this model suggests that sanctions may not be
essential to treaty compliance, but enforcement backed international law is more likely to change countries’ behavior
than international law that lacks enforcement mechanisms.

Moreover, the managerial school fails to accurately describe the practice of many UN human rights treaties.
Implementation of the reporting requirements, much less the substantive requirements, of human rights treaties is
weak. In particular, the United States often shirks its reporting obligations by submitting late or cursory reports.
Similarly, ratification induced legislative changes stemming from human rights treaties seem to be quite limited in the
United States. [Discuss env treaties] At best, litigation provides only a weak supplement to the reporting

functions. [Discuss env treaties- maybe Hathaway ozone study.] Moreover, the empirical studies on compliance
with human rights treaties are fairly discouraging — they suggest that ratification may encourage worse human rights
practices in oppressive countries, although ratification in democratic countries with strong civil societies may
improve human rights behavior. Given these findings, some scholars are beginning to suggest that domestic
integration of treaty norms is substantially more importance to treaty compliance than norm enforcement through
treaty mechanisms.

B. Rational Choice

In contrast, the rational choice model of international law, defended by Jack Goldsmith and Eric Posner, assumes that
“states engage in consequentialist means-end calculations, and state interests can be deduced from the state’s
material characteristics and the objective conditions it faces.” 1 n addition, most rational choice scholars assume
these preferences are “relatively stable across time and across issues.” Rational choice literature generally focuses
on the country level as the relevant unit of analysis; sub-federal and nongovernmental actors tend to be peripheral
to the analysis.

Rational choice scholars dispute the presumed causal linkage between treaties and compliance. While modern
rational choice scholars have abandoned the early realist contention that treaties “exist and are enforced only when
they serve the interests of the most powerful states,” they contend that treaties generally reflect rather than shape
interests, especially for those able to dictate the treaty terms. To these scholars, empirical evidence suggesting
moderate to high levels of compliance just reveals proof of strong underlying interests.

Goldsmith and Posner posit four possible explanations for treaty membership. First, some treaties reflect a
coincidence of interest between the parties. The treaty reflects preexisting patterns rather than changing the
behavior of any participating country. The presence of a coordination game may also explain treaty membership. In
this instance, each country can best recognize its interests if a group of countries engage in identical actions.

Under such conditions, the payoff under the treaty is higher than if each state takes its preferred, but different
actions.

Treaties also arise when cooperation yields long term benefits. So, for example, two countries will forgo territorial
gains in each of their short term interests and instead agree to a border treaty. The border treaty allows both
countries to recognize long term gains from stability and provides a framework to monitor violations. Finally,
treaties also arise in the presence of coercion. If a powerful country seeks a particular objective, a weaker country
might accede to the powerful state’s demand for a treaty seeking that objective. The weaker state prefers the old
status quo without the treaty, but realizes that the powerful state has already decided to alter the status quo so that
it is no longer a viable option.

The rational choice model aptly explains high levels of non-compliance with human rights treaties and moderate
levels of compliance with environmental treaties. So, for example, rational choice scholars would argue the end of the
cold war, coordinated responses to abuses, and internal pressure explain existing levels of compliance for human
rights treaties. In their view, nongovernmental organizations and governmental entrepreneurs need not depend on
international law, but rather on the moral quality of the norms underlying the treaty. Norm entrepreneurs can
publicize violations of human rights abuses independent of a nation’s treaty membership. As discussed earlier,
treaties may be used to influence domestic politics or convey the seriousness of a nation’s desire to be bound, but
exert no independent compliance pull.



Rational choice theories can also explain why powerful countries such as the United States might actively negotiate
treaties without ultimately joining them. The United States elects to sit outside of the environmental treaties like the
Kyoto Protocol because the treaty imposes a great cost for a diffuse environmental benefit which will provide
relative gains to other countries. The United States might also stay out of the treaty in order to maintain leverage
over other non-compliant countries. Similarly, the United States stayed outside human rights regimes like the
CEDAW where it objected to the treaty regime and had seemingly little to gain from domestic implementation.
Explaining why the United States ratified the CERD poses a slight difficulty, but as it is non-self-executing, it
imposes little cost on the national level without subsequent implementing legislation.

On the other hand, rational choice scholars have been criticized for treating aggregate actors such as countries as
unitary actors despite the presence of varied domestic preferences. Many rational choice accounts of how
international law was adopted as purely interest maximizing have been criticized as just-so stories. Relatedly, rational
choice does a poor job at explaining how countries interests change or new problems are recognized in a world
without a corresponding change in material conditions. [develop/ more]

C. How Do Treaties Influence Sub-federal Action

Neither norm-based nor rational choice models, as currently applied, fully explain the practice of sub-federal treaty
integration. Treaty makers focus on ratification as essential to domestic integration. Yet even without federal
ratification or implementing legislation, treaties can influence non-treaty members through sub-federal action. These
mechanisms by which treaties precipitate sub-federal action include: reduced drafting costs for welfare maximizing
legislation; focal points that cities and states can use to measure compliance; evidence of binding international
consensus on the existence of - and approach to - a problem; production of a fully articulated framework by which to
understand that problem; and an instrument to express and signal a cosmopolitan self identity.

First, treaties provide a framework in which to conceptualize and comprehensively understand an underlying
problem as well as specific rights and obligations. In many ways, treaties are the “international articulation of [their
underlying] norms.” They are a highly visible compilation of the underlying substantive goals and values. They
may encourage government actors to see a problem in a different way and create legislation that goes beyond treaty
mandates.

When social change is desired, movements need to have a conceptual framework. For example, while the civil rights
movement used both litigation and legislation, larger principles of equality and justice unified the movement’s
actions. Their conceptions of these principles informed all of their strategies. While the civil rights movement was
mostly home-grown, international law and international social movements may inform a second or third generation of
human rights and environmental movements. The wake of World War II sparked the international community’s
interest in human rights protections which culminated in numerous multilateral human rights treaties. Similarly, the
burgeoning environmental movement also turned to treaties as mechanism for affecting change. Treaties provide an
umbrella under which to organize domestic litigation and legislation. This framework development theory fits more
easily with norm-based approaches than rational choice accounts, as rational choice scholars have a difficult time
explaining the emergence of social movements or what makes their arguments persuasive beyond recognition of
material constraints.

Second, treaties and the subsequent implementing legislation of treaty parties can provide off-the-rack legislative
solutions to cities and states. Rather than invest in developing their own legislation, they can copy from preexisting
legislation. Sub-federal integration demonstrates that cities and states now include legislation derived from treaties
when they make those calculations. Of course, cities and states will not always choose treaty approaches among all
the existing options, rather sub-federal integration just demonstrates that treaties can have some effect beyond

treaty parties. This mechanism is consistent with rational choice accounts. Once cities and states decide that they
face a particular problem, they can assess the costs and benefits of existing legislative approaches to that problem.
Even so, mere welfare maximization fails to explain why cities and states emphasize the treaty aspect of the
legislation. They could just pass legislation that mimics a treaty without calling attention to the legislation’s origin.
Third, treaties can provide a focal point for cities and states to match their regulatory behavior with the international
community. Focal points can help facilitate the resolution of both cooperation and coordination games. For
instance, a treaty that sets up a system for measuring pollution reduction may influence non-treaty members to
adopt the same measuring system so that everyone can compare using the same baseline. Under this account, cities
and states need not think the measuring system is the best one, nor must they think they will be sanctioned for

using a different system. Rather, the treaty provides them the opportunity to coordinate their behavior with other



countries without creating a separate binding agreement. Admittedly, private individuals and institutions can also
provide focal points, but the binding nature of treaties makes them a more publicized and visible focal point than
many other possibilities. Both rational choice and norm-based models can accommodate the idea of focal points.
Rational choice models certainly recognizes the importance of both coordination and cooperation, while norm-based
models help articulate why law appears as a more natural and salient focal point than other options.

Fourth, the very existence of treaties provides proof of a binding international consensus on the existence of - and
approach to - a problem. While sub-federal actors are not bound by a treaty or the norms it articulates, they can use
the treaty’s widespread acceptance as a justification for adoption through an appeal to consensus and learned
wisdom. Treaties must have a certain number of ratifications in order to come into force. The large number of
ratifications can add to the persuasiveness of the argument by evidencing the consensus of international community
to undertake binding obligations. States may not ultimately fulfill these obligations, but it is conceptually different
than purely aspirational or hortatory soft law. In addition, rather than emerging spontaneously, treaties generally
emerge from prior soft law. As such, they formalize soft law’s sentiments through a growing and deepening
consensus. Norm-based models do a much better job than rational choice accounts of acknowledging this
mechanism as it focuses on the importance of persuasion to international law compliance.

Relatedly, sub-federal actors can also use their support for treaties to express or signal a cosmopolitan identity.
Cosmopolitanism suggests that individuals ought to view themselves, as members of the world community prior to
identifying ourselves through national or local allegiances. In other words, one should conceptualize him or herself
a citizen of the world first with all other identities as secondary. As individuals have difficulties actualizing
cosmopolitan motivations, governments might be better suited to undertake cosmopolitan obligations. Not only
are many human rights treaties inherently cosmopolitan with their commitments to the inherent value of all humans
as such, but self consciously identifying legislation with a treaty is a way to assert membership in the global
community when more formal mechanisms like treaty ratification are unavailable. That expression might be to satisfy
a domestic constituency or to signal to the rest of the world their membership in transnational society. Cities and
states could just implement as a welfare enhancing measure, but they choose to identify themselves with the treaty.
Rational choice has a difficult time grappling with cosmopolitanism as rational choice presumes that states and other
actors seek to maximize their own welfare rather than the welfare of others. It also has difficulty explaining the
emergence of this idea or why it would be persuasive to states or other governmental actors who experienced no
change in their material conditions.

I1. Case Studies

This section develops three case studies to tease out the different mechanisms of sub-federal integration of treaty
law. This section uses human rights and environmental case studies as unlike trade, prospects for federal ratification
and implementing legislation are limited in these areas, and unlike security, subfederal actors enjoy a wide latitude to
act in these areas. This section examines two unratified environmental treaties, the Kyoto Protocol and the
Stockholm Convention on Persistent Organic Pollutants, along with one non-self executed human rights treaty, the
Convention to Eliminate Racial Discrimination, and one unratified human rights treaty, the Convention to Eliminate
Discrimination Against Women. Each case study includes a discussion of the federal negotiating position and the
ensuing sub-federal attempts at integration. This section concludes with an assessment of how these case studies fit
within the norm-based and rational choice models as well as identifying the presence of the treaty effects described
above (newly constructed framework; reduced drafting costs; focal points; evidence of binding international
consensus; and cosmopolitan self identification).

A. Kyoto Protocol

Background

The specter of global warming has increasingly dominated the public consciousness. As a result of growing
concern, countries negotiated an agreement to reduce greenhouse gas emissions. The resulting Kyoto Protocol
commits developed countries already at a high level of emissions to reduce their overall emissions of greenhouse
gases to 5% below 1990 levels by 2012. It encourages national policies to enhance energy efficiency, protect
carbon sinks, and reduce greenhouse gas emissions. Developed countries may jointly meet their commitments
through the use of tradeable permits. The protocol imposes no reductions on developing countries such as China
and India. However, those developing countries that wish to engage in emission trading must accept binding



emission targets.

The United States actively participated in the Kyoto Protocol negotiations. The United States secured
significant objectives such as flexible timetables for emission reductions; the inclusion of all greenhouse gases; and
the allowance for a cap-and-trade system. The tradeable permit mechanism drew heavily from United States
domestic experiences with such systems.

Despite early enthusiasm from the Clinton administration, the United States Senate vociferously opposed the Kyoto
Protocol. In July 1997, the Senate issued Resolution 98 which declared that the United States should not sign Kyoto
if (a) it was likely to cause serious harm to its economy or (b) it did not expand to commit developing countries to
future reductions. Congress also added restrictive language to appropriations bills prohibiting the use of federal
funds to implement the Kyoto Protocol prior to ratification. President Clinton signed the Kyoto Protocol, but fearing
defeat, he did not submit the treaty to the Senate for ratification. President George W. Bush, on the other hand,
openly stated his opposition to the Protocol and criticized the treaty for excluding “80 percent of the world.” The
administration also worried about the significant compliance costs.

2. Sub-federal Action
Many cities and states criticized President Bush for creating a regulatory void on greenhouse gasses. The explicit
disavowal of the Kyoto Protocol spawned multiple sub-federal efforts. For instance, the US Mayors Climate
Protection Agreement, passed this year,“urge[s] the federal government and state governments to enact policies and
programs to meet or beat the Kyoto Protocol target of reducing global warming pollution levels to 5% below 1990
levels by 2012.” The agreement also encourages Congress to pass the Climate Stewardship Act which would create a
national tradeable permit regime. Signatory cities also made a voluntary commitment “to meet or exceed Kyoto
Protocol targets.” So far, 188 mayors have joined the agreement.

The International Council for Local Environmental Initiatives (“ICLEI”) will monitor implementation of the Mayors
Agreement as part of the Cities for Climate Protection program. The Cities for Climate Protection, which includes
500-plus cities in more than 25 countries includes enough municipalities to “account for eight percent of
anthropogenic greenhouse gas emissions.” The Cities for Climate Protection program seeks to integrate the
Mayors Agreement into the Kyoto Protocol by acting as brokers for private business and household reductions.

The Cities for Climate Protection program also promotes city to city cooperative opportunities. For example, four
United States cities and three Japanese cities are comparing climate protection strategies and sharing available
research. Fort Collins, Colorado and Cebu City, the Phillipines have completed a climate related agreement to
“exchange technical and practical know-how in the waste management field.” Similarly, Miami-Dade County is
working with local Mexican authorities to jointly implement their Cities for Climate Protection initiatives.

The ICLEI also maintains a database of best practices and encourages conferences and seminars to facilitate
information exchanges. The ICLEI is currently developing a multilingual database to allow cities to share “emission
inventories, reduction targets, and mitigation action plans.” Al ong with the international interactions, t he ICLEI
also promotes extensive domestic communications with numerous workshops and a Leadership council dedicated to
informing member cities of new scientific developments and emerging policies as well as “actively engaging local
elected officials in promoting the benefits of local climate protection strategies.”

Another example of a sub-federal initiative in response to the federal failure to ratify Kyoto is the regional cap-and-
trade system for nine Atlantic states. Initiated by New York governor George Pataki in 2003, the Regional
Greenhouse Gas Initiative created a regional carbon market for power plant emissions with aspirations of creating a
model for future national policy. The RGGI contemplates the possibility of inviting other countries to join or
working within existing international frameworks - discussions of possible links to European trading systems are
already underway. Although it is in an early stage, states are beginning to implement RGGI. Maine and
Connecticut have both passed legislation formally adopting the regional goals of RGGI.

The RGGI acts as a governmental information and regulatory network. States share their past experiences with
greenhouse gas regulation, listen to expert briefings, and emphasize uniformity of regulations across states. The
RGGI website acts as a repository for much of the shared information. The RGGI also engages in data gathering and
technical analysis to help develop model rules for other states. RGGI states are creating a greenhouse gas registry
that could be integrated with other pollution registry efforts.

In many ways, RGGI exists in the shadow of the Kyoto Protocol. For instance, the emission reductions are pegged to
1990 levels- a self-conscious effort to mirror the Kyoto Protocol. The ongoing efforts to design the cap and trade
system draw from other countries’ experiences under Kyoto. So far, the Bush administration and the Congress
have not directly responded to either initiative. Congress has not passed preemptive legislation, no one has initiated



litigation, but the federal government has stopped short of endorsement.

B. The Stockholm Convention on Persistent Organic Pollutants

1. Background

Longstanding concern about agricultural and industrial chemicals culminated in the Stockholm Convention
on Persistent Organic Pollutants. This convention bans the production and use of the so called “dirty dozen”
chemicals, commits state parties to minimizing Annex C chemicals, and provides for a precautionary approach to
the future regulation of other chemicals. The convention also binds states to participate in information
exchanges, public education campaigns, and research, development, and monitoring on persistent organic
pollutants (“POPs”). In May 2001, the United States signed the convention and President Bush has been actively
promoting ratification.

2. Sub-federal action

Many states have taken action on POPs prior to the Stockholm Convention, but a few seem to have
responded directly to the treaty. For instance, Maine’s 2001 legislation on dioxin takes language directly from the
treaty in identifying the state’s policy “to reduce the total release of dioxin and mercury to the environment with the
goal of its continued minimization and, where feasible, ultimate elimination.” Similarly Washington state’s draft
PBT rule uses language from the Stockholm Convention in stating that a “lack of full scientific consensus should not
be used as a justification for delaying reasonable measures to prevent or minimize harm to human health or the
environment.”

C. Convention to Eliminate Discrimination Against Women

Background

In 1946, the United Nations established the Commission on the Status of Women to address the plight of women
across the globe. These efforts culminated in the drafting of the Convention on the Elimination of All Forms of
Discrimination Against Women (“CEDAW?”) which applied the recent advances in the human rights field to
“develop[] appropriate human rights language for women.” The CEDAW obligates states to use constitutional,
legislative, and judicial measures to prohibit, eliminate, and ameliorate all discrimination against women. The United
States actively participated in the drafting of the CEDAW. To date, 179 countries have ratified the CEDAW.

Like most human rights treaties, the CEDAW uses transparency mechanisms rather than enforcement provisions to
facilitate compliance. For instance, the Convention requires countries to submit progress reports every four years.
These reports focus on the legislative, judicial, and administrative measures taken to comply with the CEDAW. An
Optional Protocol to the CEDAW allows individuals to directly file complaints in front of an international committee
which may issue a ruling that binds the domestic courts of the individual’s country.

The evidence on international compliance with the CEDAW is decidedly mixed. Many countries have failed to meet
their reporting requirements and they rarely provide judicial or legislative remedies for individual violations. Some
signatories seem to be so in name only. On the other hand, activists credit CEDAW for discrete victories like the
development of women’s citizenship rights in Botswana and Japan, inheritance rights in Tanzania, and property
rights in Costa Rica. S imilarly, Brazilian and Ugandan constitutions draw directly from CEDAW provisions.

The United States, however, is a notable holdout. Sparking optimism about the treaty’s prospects, President Carter
signed the CEDAW shortly after it was opened for signature in 1980. Although he submitted the treaty for advice
and consent that same year, the Senate Foreign Relations Committee did not hold its first hearings until 1988. Years
later, President Clinton recommended ratification of the CEDAW with reservations, understandings, and declarations
on issues such as federalism, women in combat, and paid maternity leave. Even if ratified, the CEDAW is not self
executing and the treaty expressly allows for any reservations, understandings and declarations that are not
fundamentally incompatible with the treaty’s purposes.

Sub-federal action

Numerous cities and states have urged federal ratification of the CEDAW, including nine states which have passed
ratification resolutions. In 1998, twenty years after President Carter signed the CEDAW, San Francisco passed a
local ordinance which implements its principles. The nonprofit group promoting the ordinance wanted both to
demonstrate the benefits of CEDAW ratification and implementation to elected officials as well as to “bring the
weight of international human rights into our communities and provide[] us with mechanisms to adopt international
success strategies and best practices here in the United States.”



San Francisco’s local integration of the CEDAW focuses on data collection. So far, San Francisco has completed
CEDAW mandated gender analyses of six city departments. The gender analysis included a “framework to evaluate
and address any differential impact of service delivery, employment practices, and budget allocation.” As a result
of these analyses, the following changes were made: better allocation of resources to female offenders in juvenile
probation; increased and improved collection of gender disaggregated data; changed placements of streetlights and
sidewalk cuts; expansion of sexual harassment training, enhanced flexibility in meeting vendor requirements for
women, and greater appointments of women to revenue creating commissions. While these changes may seem
minimal given the scope of CEDAW’s protections, the United States and San Francisco are already largely in
compliance with the CEDAW.

Influenced by San Francisco, other cities and states are promoting similar initiatives. ~Activists interested in
starting their own CEDAW campaigns are encouraged to have workshops, public hearings and to draft resolutions
urging both ratification and local implementation. More developed campaigns promote specific policy changes and
the collection of disaggregated data. For instance, a research coalition in Massachusetts is pushing for a review of
state laws and regulations in order to determine their compliance with CEDAW; educating legislators on the value
of CEDAW ratification; and drafting model CEDAW resolutions and ordinances. Chicago, Los Angeles, and
Atlanta have undertaken similar campaigns.

D. Convention on the Elimination of All Forms of Racial Discrimination

1. Background

In the early 1960s, highly visible anti-Semitic events such as swastika painting and the horrors of
apartheid inspired the global community to comprehensively address racial discrimination. The treaty entered into
force in 1969 and has since been ratified by 155 countries. The convention commits state parties to ending racial
discrimination by: (1) reviewing government policies which create or perpetuate discrimination; (2) prohibiting racial
discrimination by persons, groups or organizations; and (3) undertaking “special and concrete measures to ensure
the adequate development and protection of certain racial groups.” It also bans racial segregation and apartheid,
criminalizes the dissemination of racist propaganda, as well as encourages tolerance measures in the fields of
education, culture, and information.

The United States actively participated in the CERD’s drafting, and quickly signed the completed treaty.
In order to address constitutional constraints, the United States’ signature was accompanied by a statement
precluding any domestic legislation inconsistent with Constitutional guarantees such as the right to free speech.
The Senate, however, did not ratify CERD until 1994. Even then, the treaty was deemed non-self-executing and
Congress never enacted any implementing legislation.

Sub-federal Action

Several states and localities have directly incorporated CERD into legislation and city ordinances. For example, in
1986, Burlington, lowa incorporated some provisions of the CERD into Human Rights Ordinance 2807. More
controversially, in 2003, the Black Faculty Association drafted a bill defining discrimination and preferential

treatment under article 31 (Proposition 209) of California’s state constitution, as consistent with CERD’s definition of
discrimination. This bill, which became Section 8315, had the effect of allowing affirmative action in some contexts.
Numerous legal challenges have been brought against Section 8315 for being violative of the state constitution

and in C & C Const. v. Sacramento Municipal Util Dist., a California appeals court determined that section 8315 was
an unconstitutional amendment.

In a separate effort, New York City has recently debated legislation designed to implement the CERD. If
passed, this legislation will have city agencies undertake data collection, analysis, and dissemination in hopes of
proactively addressing racial and gender discrimination in all aspects of government from employment, service
provision, contract work, and policing strategies. The legislative proposal is premised on the belief that more and
better data will demonstrate evidence of widespread discrimination.

Although this article focuses on a few discrete examples, more instances of sub-federal integration are on the
horizon. While it is beyond the scope of this article to suggest a theory as to which human rights and environmental
treaties are likely to be subject to subfederal integration, some obvious candidates stand out. The UN human rights
treaties are extremely visible to civil society and governmental entrepreneurs. Moreover, of the seven UN human
rights treaties, the United States has signed, but not ratified the Convention on the Rights of the Child (CRC), the



International Covenant on Economic, Social, and Cultural Rights (ICESCR), and the International Convention on
the Protection of the Rights of All Migrant Workers and Members of Their Family (ICPMW). In particular, the CRC is
ripe for state implementation as state law governs the vast majority of the treaty provisions. Preliminary evidence
suggests the beginning of just such a strategy.

E. Assessing Sub-federal Integration Through Compliance Theory

Both rational choice and norm-based theories provide valuable insights about sub-federal integration, but neither
provides a full account of existing practices. Rational choice has little to say about why sub-federal actors choose to
integrate treaties. Perhaps cities and states have run a cost benefit analysis and determined that greenhouse gas
reductions were in their interests, despite the senatorial and executive belief that the Kyoto Protocol violated the
national interest. Yet rational choice struggles to explain why cities and states invoke the Kyoto Protocol in order to
jointly reduce greenhouse gases. Similarly, rational choice adequately explains the failures and limitations of sub-
federal integration of human rights treaties, but lacks explanatory force as to why sub-federal entities chose these
projects or their degree of ongoing compliance. So rational choice would probably rightly predict that sub-federal
integration is unlikely in those places that reject self identification with the international community. Sub-federal
integration is much more likely in San Francisco, Berkeley, and New York than Topeka, Peoria, and Jackson. Even so,
rational choice would not predict the existence of sub-federal integration at all. Cities and states pick between lots of
ways to help their citizens, rational choice does not provide a reason to think that cities and states would find
treaties particularly useful.

In contrast, many aspects of the norm-based theories, particularly the managerial school, help inform the ways in
which sub-federal actors implement treaty law. The managerial school emphasizes the importance of data collection
to determine state performance and encourage conversation about future, improved compliance. The managerial
school focuses on the importance of the treaty regime in developing domestic capacity. While various states and
localities do not receive foreign monies to accomplish the treaty’s goals, they can learn from the treaty members
through training, research, and education. More broadly, the managerial school relies on the use of argument and
persuasion to influence state behavior. So the managerial school should predict that sub-federal actors would use
other countries’ experiences under the treaty as evidence of the possibility and the benefits of compliance.

While many sub-federal initiatives are in their preliminary stages, their current development suggests the possibility
of extending treaty regime management to non-ratifying sub-federal units. In other words, many of the mechanisms
thought by norm model theorists to be essential to encouraging compliance of treaty parties can and are being
extended to nonratifying sub-federal actors. For instance, compliance theory’s emphasis on data collection and self
reporting strongly informs sub-federal practices in this area. Both the ICLEI and the RGGI emphasize information
sharing and distill best practices. Many mayors plan on attending the Conference of Parties to the UN Framework on
Climate Change in which state parties will be discussing how to improve Kyoto compliance. Similarly, both the San
Francisco CEDAW and New York CERD view information gathering as the foundation from which other policy
changes are possible. All four programs presume that governmental and private actors want to provide the

requested data. None of these sub-federal initiatives relies on sanctions or other punitive enforcement mechanisms
As expected under the managerial theory, many of the sub-federal initiatives contemplate national and international
cooperation to help build compliance capacity. The climate initiatives draw on international experiences in
implementing Kyoto to help design and implement the permitting schemes. The San Francisco CEDAW has emulated
those countries with legislative experience implementing particular treaty provisions. In turn, San Francisco shares
its experiences with other state and city CEDAW projects.

If the managerial theory’s focus on the need for capacity building to allow compliance and data collection to identify
otherwise invisible problems is correct, it provides a reason to be optimistic about compliance with the New York
CERD initiative and a corresponding reason to be pessimistic about compliance with the California CERD initiative.
The New York CERD initiative relies on data collection and networks with other human rights advocates. CERD
advocates actively draw from the experiences of the San Francisco CEDAW. In contrast, the California CERD
initiative implemented international human rights principles without linking to any of the transnational networks,
requesting treaty management resources, or drawing on national efforts to implement CEDAW or CERD.

All of the sub-federal initiatives rely on the underlying treaties as a framework in which to conceptualize and
understand rights and obligations. The climate initiatives rely on the cause and effect relationships well articulated
first by the United Nations Framework on Climate Change and then later by the Kyoto Protocol. Similarly, advocates
suggest the human rights paradigm presents a different framework than existing United States legal approaches in
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that they “recognize the interconnectedness of rights,” “account for unintentional [discriminatory impacts],” and
obligate the government to take gradual and progressive steps to address inequality whether caused by
governmental or private actors. The New York CERD information gathering scheme also reflects the human rights
methodology of “promoting change by reporting facts.” The testimony in favor of this bill reflects a consistent
attempt at frame shifting from a civil rights, litigation based framework to a human rights, proactive legislation
framework.

In sum, the case studies suggest the importance of the managerial school’s insights about data collection and
cooperation. While the case studies do not help predict which principles and ideas will ultimately succeed at
reframing domestic debates, they do demonstrate the ability to use treaties as frames. Norm entrepreneurs can use
treaties to informally extend these mechanisms to non treaty parties. The implementation of sub-federal efforts also
demonstrates that when the underlying treaty norms and ideas are powerful enough, they can bypass federal
unwillingness to internalize international rules.

In addition to utilizing treaties as new frameworks to approach a substantive problem, all three of the case studies
provide some support for the reduced drafting costs and enhanced learning opportunities of subfederal integration

of treaties. Both the RGGI and the Mayors Climate Protection Agreement drew from treaty language and looked at
implementing legislation in other countries. Domestic CEDAW advocates worked with NGOs and states involved in
international CEDAW implementation to help develop San Francisco’s legislation. New York’s CERD draft
legislation uses a combination of San Francisco’s language and CERD language from abroad. Note to self- need to
cite specific examples.

The Mayors Climate Protection Agreement self consciously uses the Kyoto Protocol as a focal point for measuring
compliance. This action facilitates comparisons to international initiatives and to more seamlessly integrate in the
Kyoto tradeable permit regime. For instance, the RGGI intends to allow offsets to include EU Emission Trading
scheme allowances and Clean Development Mechanism credits. Using the same baseline reductions makes
integration of those allowances and credits easier.

Finally, the case studies also demonstrate the use of an international consensus on a problem as a mechanism to
persuade and the active pursuit of a cosmopolitan identity. The Mayors Climate Protection Agreement uses the
Inter-Governmental Panel on Climate Change as evidence of international consensus on the existence of a warming
problem and our absence from the Kyoto Protocol as a reason for the need for city action. The Mayors agreement
consciously decided to target like-minded cities - of the 188 city members, the vast majority are cities on the coast,
although there are a few red cities like Billings, Montana; Macon, Georgia; and Topeka, Kansas. Yet self
identification of a sub-federal initiative as a cosmopolitan policy can cut in both directions. For instance, the policy
integrating CERD into state constitutional interpretation drew fire as an unwarranted international intrusion into the
domestic process. Similarly, some resistance to RGGI as an international policy exists. In 2003, Representative Joy
introduced a bill in the Maine legislature to prohibit “a state department [from] expend[ing] or award[ing] fund to
implement in whole or in part, an international treaty United States has not ratified.”

III. Comparing Sub-Federal Integration and Ratification

Although sub-federal actors cannot ratify treaties nor participate in their negotiation, as described above, sub-
federal actors can integrate treaty law into domestic law by expressing support for ratification and/or implementing
the treaty’s substantive provisions. Yet such integration does not perfectly mirror the federal ratification and
implementation process. This section describes how sub-federal integration fails to capture many of the benefits and
avoids some of the burdens associated with treaty ratification and membership. This section also contests the norm-
based theorists prediction that sub-federal integration itself will spark treaty ratification. Rather this article concludes
that while the existence of a treaty can help shape local preferences and change local practices through sub-federal
integration, such integration is unlikely to change national interests in regards to ratification.

A. Distinguishing treaty ratification and sub-federal integration

Benefits

Treaty membership provides benefits to a country at both the international and domestic level. One potential
international benefit is the ability to develop or strengthen an international compliance reputation. For those
countries trying to establish themselves as good neighbors in the global community, both joining the treaty and



remaining a member in good standing provide such a signal. Empirical evidence suggests this signal is particularly
important to new states and those states that have recently experienced a dramatic change in governance. So, for
example, a country like Cambodia might benefit from ratifying a regional or international human rights treaty by
signaling its desire to be an active part of the international community and a stable place for investment. For those
countries already seen as good neighbors, treaty membership might be necessary to exercise issue specific
leadership. For example, the transnational legal process school suggests the United States cannot lead on human
rights and environmental issues while it stays outside of treaties.

Rational choice scholars, however, dispute the significance of such reputational gains. They argue that if a powerful
country like the United States wants to lead on a given issue- it can do so through increased funding, tied aid, or
economic sanctions. So, for example, although the United States stayed outside the Landmine Ban Treaty, it
exercised leadership in the area through massive increases in demining funding. In addition, countries often
maintain multiple reputations in discrete issue areas, so breaching or refusing to join one treaty may have no
influence on their reputation for an unrelated treaty. Rather countries look to a country’s treaty behavior in similar
issue areas with similar compliance costs to gauge a country’s reliability. So a country interested in determining
Cambodia’s likelihood of abiding by an environmental agreement would look to their participation in other
environmental treaties, rather than to their ratification of human rights treaties.

Countries may also benefit from their participation in the treaty’s governance structure. Membership means some
involvement in the future interpretation of the treaty language and the adjudication of treaty related disputes. Treaty
parties determine how to spend the regime’s political and fiscal resources. For treaty regimes with sanctioning
powers, members determine when and how to deploy those powers. Treaty members also reap the diplomatic
benefits of repeated interactions over time. In addition, treaty powers have access to information that may not be
released to non-members. Finally, treaty membership may be a prerequisite to some other desired benefit such as
foreign assistance or membership in a different organization.

At the domestic level, countries benefit from maximizing their interests. Under standard accounts, countries join
treaties because the cost of compliance is lower than the expected gains. While any country may have individual
losers, presumably the winners will win more than the losers lose or the country would not choose to join. At the
very least, the treaty regime likely satisfies the aggregated preferences of the country better than as against the new
status quo with the country staying outside the treaty. Governmental actors may also gain from joining a treaty.
Some treaties shift decision-making away from one branch of government to another or from one level of government
to another. For example, in the United States, treaties allow the executive to make decisions normally left to the
Congress, although advice and consent guarantees that Congress still has some influence.

In addition to benefits that may flow to a country and its constituents, countries might join treaties that are
internationally welfare enhancing even though their constituents will be net losers. Under such an account,
institutions in wealthy countries bear cosmopolitan duties to benefit people and countries outside their own
communities even if it violates their national interest.  So, for instance, under cosmopolitan theory, the United
States should join the Kyoto Protocol even if it would likely be a net winner under conditions of accelerated global
warming. Regardless of whether most benefits would accrue to poor and low lying countries, an other-regarding
United States should join such a treaty.

Sub-federal integration without ratification likely garners none of these national benefits. Sub-federal integration
reflects local, rather than national preferences. Other countries seem unlikely to take note of sub-federal policies and
those that do would not perceive them as indicators of federal policy. Thus, sub-federal integration cannot restore
national issue specific leadership. Similarly, sub-federal agents cannot recognize many of the treaty membership
benefits as only federal actors are allowed to participate in the treaty regime.

Sub-federal units can, however, capture many of the domestic treaty gains. In particular, the benefits of human rights
treaties accrue to the individuals affected by domestic change regardless of whether other countries participate. For
example, the benefit from addressing sex discrimination flows to an individual and to the society regardless of
whether other countries also comply with their treaty obligations.

Environmental treaties are more complex. High levels of international compliance are

often necessary for the country to receive the full benefit from compliance. Even so, compliance by the country often
results in some benefit regardless of whether other countries comply. For example, if the United States reduced
greenhouse gas emissions in order to comply with its hypothetical Kyoto obligations, the net emissions are still
reduced and the problem Kyoto seeks to address is partially ameliorated regardless of whether Europe also complies
with its obligations. Similarly, if multiple states band together to implement their own Kyoto, they will also reduce



net emissions.

Environmental treaties raise an additional complexity in that a compliant unit does not necessarily benefit
commensurate with its obligations. For instance, holding unintended consequences constant, while all states receive
an absolute gain from a reduction in greenhouse emissions, an individual country that reduces emissions may
receive less of a relative gain than another country that does nothing.

Sub-federal units who share policy preferences with the ratifying countries can implement similar domestic
legislation as the ratifying countries. This mimicry allows sub-federal units to reduce their legislative drafting costs
as well as to learn from the experiences of the other states. The treaty still provides a framework from which to sell
the legislation to the domestic public. The treaty text also provides focal points and benchmarks against which to
measure the success of the implementation of the legislation.

2. Costs/Burdens

While sub-federal compliance forgoes the international gains of federal ratification, it also avoids the costs of joining
multilateral treaty regimes. First, many of the multilateral human rights and environmental treaties create potentially
objectionable governance structures. Rather than encouraging individual countries to determine for themselves what
the language of the treaty means and what constitutes a violation, most treaties delegate that authority to a
supranational body. In many instances, the United States and individual states and cities may prefer to interpret the
language for itself. Sub-federal implementation also preserves sovereignty by allowing total domestic control over
future administrative decisions and resource allocation. As a major power, the United States wields much power in
international organizations, but coalitions and voting rules may thwart its desired outcomes. Sub-federal
implementation can, although does not necessarily, better serve the related democratic concern of transparency —
much of treaty bodies’ decisionmaking is shrouded in mystery and difficult to access.

In addition, wealthy countries often bear the brunt of financing these governance structures. While the United

States temporarily avoided some of these costs by refusing to pay its United Nations’ dues, some future
administration may feel compelled to pay for those structures in which it takes part. At the very least, the United
States accrues the diplomatic costs of free riding. Similarly, many human rights and environmental treaties obligate
wealthy countries to subsidize technology and other transfers to less wealthy states to facilitate their compliance.
For those who support the underlying policy, such transfer of resources may be unobjectionable, but staying

outside the treaty gives the United States the flexibility to make a case by case determination of whether and how it
transfers resources. The United States may prefer to reward allies with such transfers or condition aid on unrelated
goals. In a similar vein, the absence of a supranational structure may allow for greater flexibility and speed of
implementation because sub-federal actors would be guided by, but not bound by the treaty’s structures.

The costs of reversing course are also higher under a treaty. Most treaties have a defined waiting period for
withdrawal, if they allow it at all, whereas sub-federal policies can be repealed through normal legislative means. In
theory, the United States could ignore limitations that a treaty places on withdrawal, but in practice the United States
generally abides by defined withdrawal language. Moreover, treaty withdrawal seems likely to engender a greater
degree of international hostility than changes in domestic policy, even if both changes were directed at the
underlying policy shift.

In sum, treaty ratification facilitates international reputational benefits along with the diplomatic and other benefits
from participation in the treaty regime. Yet treaty ratification also risks participation in a regime that deviates from a
nation’s interests and commits the nation to unwanted resource expenditure. Subfederal integration can capture
many of the domestic benefits of integrating the treaty’s substantive norms, but it foregoes the benefits and burdens
of treaty membership.

B. Will Sub-federal Integration Influence Federal Ratification

The transnational legal process school suggests that legal norm internalization will “set[] the stage for
eventual ratification of these treaties by the abstaining nations on the ground that de facto internalization has
already become a fait accompli.” By acting as the “laboratories of democracy,” sub-federal units may demonstrate
the benefits of the treaty’s policy preferences and underlying norms. For example, Professor Catherine Powell urges
the national government to act as a clearinghouse for the coordination of sub-federal efforts to integrate
international law and distill these efforts into best practices. Powell suggests that such national involvement would
facilitate a norm cascade in favor of treaty ratification. Similarly, norm theorists should hypothesize that subfederal
integration would increase the positive attention focused on the treaty; help reframe the policy debate; demonstrate
popular support; and generally strengthen the forces urging ratification. So while the transnational legal process



scholars generally focus on national level integration, they should predict that widespread sub-federal integration
would help cause federal ratification.

This article, however, suggests numerous reasons to be hesitant about the possibility of sub-federal integration
changing federal policy on ratification. Successful sub-federal integration provides evidence about the domestic
benefits of treaty implementation. For instance, San Francisco’s CEDAW ordinance may persuade some of the need
for legislation to address the city’s treatment of women and the possibilities of that legislation’s success. Yet such
evidence may not convince domestic constituents to help provide those benefits internationally- much empirical
evidence suggests that altruism declines as the beneficiaries become more distant in location and cultural

affiliations. Even cosmopolitan cities and states feel substantially more attachment to their own citizens than to the
abstract global community. In addition, subfederal integration fails to shed any light on the costs and benefits of
joining the treaty regime itself. As discussed above, the United States may be wary of binding dispute resolution,
unanticipated regime development and allowing other countries to influence the interpretation of state duties and
burdens.

Similarly, Powell’s contention that the federal government’s role as a clearinghouse increases the chances of federal
treaty ratification elides a significant political will problem. Although federal coordination might promote national
norm internalization, a government hostile to a treaty seems unlikely to muster the political will to coordinate state
efforts to promote the treaty. While the project for ratification and the project for domestic integration are
theoretically separable, the political linkage of the two projects for most sub-federal integration suggests that the
federal government would shy away from supporting such efforts. For example, the federal government seems
profoundly unlikely to coordinate best practices and support efforts to ratify Kyoto treaty at the same time the

Senate has forbid the spending of federal money on Kyoto compliance.

Finally, the potential for a norm cascade may be more limited than treaty supporters acknowledge. While the
empirical evidence suggests some tentative enthusiasm for the snowball potential of subfederal integration, the
spread of subfederal integration of human rights legislation has been limited to cosmopolitan areas- big liberal cities
like San Francisco and New York, or college towns like Amherst and Berkeley. This quick but limited spread of
legislation is reminiscent of the nuclear weapons free zones which garnered much support in places like Tacoma Park
and Berkeley, but not Peoria, Illinois or Tyler, Texas. National oversight seems unlikely to make a human rights
framework more salient in those parts of America actively hostile to cosmopolitanism.

Subfederal integration of environmental treaties, however, may be less limited. For instance, many of the cities
supporting Kyoto are not traditional liberal cities but cities like Macon, Georgia. Similarly, the states taking part in
the Regional Greenhouse Gas Initiative are not particularly cosmopolitan either. Then again, the RGGI is not actively
promoting federal ratification. [needs more development]

Thus far, the limited empirical evidence suggests that ratification does not quickly follow sub-federal implementation.
Yet most of these initiatives are such early stages that they have not been able to clearly demonstrate their benefits

or trigger a norm cascade in support of treaty ratification. Develop

Even if subfederal integration increases domestic support for ratification over time, multilateral human rights and
environmental treaty passage present an institutional difficulty. Some scholars suggest a unique American rights
culture keeps the United States out of treaty regimes. Others rely on a combination of relative geopolitical strength,
stable domestic institutions, “extreme conservativism of a vocal minority in the political system,” and “the extreme
decentralization of [the United States’] political institutions.” Either way, as an empirical matter, the Senate ratifies
few multilateral human rights treaties even when they have significant domestic support. Multilateral
environmental treaties fare only slightly better.

Numerous procedural hurdles block many treaties. First, the Senate may only ratify those treaties which the
executive chooses to submit. Once submitted, Senate rules allow the head of the Senate Foreign Relations Committee
to prevent the treaty from ever reaching the floor. Even if the treaty escapes the committee, a single senator may still
anonymously block the bill or the Senate can filibuster the treaty. Once the treaty reaches the full Senate, the two-
thirds requirement for treaties often proves substantially more difficult to overcome than the majority requirement for
domestic legislation. Thus, even treaties with widespread public support may not get ratified.

In addition to the ratification vote, treaties are subject to a host of reservations, understandings, and
declarations (“RUDs”). RUDs range from substantive objections, interpretive issues, federalism understandings,
preclusion of International Court of Justice jurisdiction, to declarations that treaties are non-self-executing. In the
case of human rights, these RUDs work not only to prevent the treaty from weakening existing rights, but often to
preclude requirements that are more protective of rights than preexisting law. In fairness, sometimes these are one



and the same- the United States precludes a greater obligation on one front in order to protect rights in a different
front- for example speech protections. On the other hand, something like a prohibition on the federal death penalty is
not inconsistent with existing constitutional protections, it just is not compelled by them.

Moreover, the Senate generally designates these treaties non-self-executing. In other words, the treaty lacks the
force of law until Congress passes implementing legislation. Non-self executing treaties leave citizens unable to
invoke the treaty as a binding obligation in domestic courts. ~Similarly, mere treaty ratification does not ensure the
consent of the United States to have “individual complaints of rights violations heard by any of the other (UN)
treaty bodies.”

Thus, while subfederal integration may trigger a norm cascade in like-minded states and cities to adopt similar
propositions and to support treaty ratification, subfederal integration seems unlikely to spur treaty ratification.
Subfederal integration lacks a persuasive mechanism to demonstrate the benefits of the treaty regime as
distinguished from the benefits of treaty implementation. The focus on ratification, however, overestimates the
benefits of treaty membership in a country where doctrines of non-self-execution and reservations, understandings,
and declarations substantially limit the treaty’s domestic impact. The focus on ratification also overlooks the
possibility of adopting national legislation embodying the treaty norm without ratifying the treaty.

IV. Limits on State and Local Power

To understand the possibilities for sub-federal integration, this section briefly investigates the United States’
constitutional commitments as they limit the scope and breadth of integration. For instance, the Constitution
restricts the authority of states to conduct treaties or agreements with other powers. In addition to these textual
limits, sub-federal integration also implicates a longstanding foreign relations debate concerned with sub-federal
actors criticizing or seeking concessions from foreign governments. This debate pits revisionists who prefer to allow
state action unless the federal government expressly acts in the area and enunciates a clear national policy against
one voice nationalists who believe all matters with a direct impact upon foreign relations are reserved to the federal
government. This section attempts to briefly expand this debate by looking at those instances when sub-federal
integration either implicitly or explicitly criticizes a domestic treaty position.

A. Textual Limitations

The Constitution explicitly contemplates a division of powers in foreign affairs. It assigns particular duties to the
executive and places many limitations on the states. In particular, Article I, Section 10 dictates that “[n]o State shall
enter into Any Treaty, Alliance or Confederation; No State shall, without the Consent of Congress, . . . . enter into
any Agreement or Compact with another State, or with a foreign Power.” In 1837, Justice Taney suggested in Holmes
v. Jennison that states could not make any arrangement with foreign powers that includes those subjects that “ha[d]
usually been made subjects of negotiation and treaty.” States were allowed, however, to make agreements or
compacts with other states involving boundary settlements and attendant regulatory issues even without express
congressional consent. Over time, the compact clause has been narrowed to “inherently political” agreements and
compacts. In other words, states need Congressional approval only for those arrangements that increase a state’s
political power or encroach on the nation’s power.

The treaty clause and the compact clause impose real limits on the sub-federal integration of treaty law. Any sub-
federal legislation that involves negotiations, bargaining, or contracts with other sub-federal or foreign governments
may require congressional and executive approval. Thus, sub-federal actors and foreign governments cannot
bypass the United States federal government if they want to make binding commitments to one another. For those
areas in which foreign countries or other states seek a binding commitment, such a commitment cannot be enshrined
in a treaty. States, and by extension, cities have to find some other way to signal their intent to be bound. Even so,
states and cities can draft model legislation so that everyone passes identical legislation. Similarly, states and cities
can use memoranda of understanding and other non-binding pacts to signal their intentions. For instance, the
RGGTI’s structure may reflect a concern about the treaty and compact clause. Rather than adopt an interstate
compact, the governors are signing a “memorandum of understanding in which each state will agree to adopt
regulations spelled out in the complex regional trading scheme.” Similarly, under the RGGI, representatives from
various Canadian provinces observed the process, but they undertook no binding obligations.

The treaty clause also precludes sub-federal actors from joining a multilateral treaty regime or participating in its



governance. These limits probably matter more for environmental agreements which involve shared resources while
many human rights agreements govern purely internal matters. So although a given state is free to reduce
greenhouse gases through a permitting scheme, it has no influence over the details over the international permitting
scheme as developed through Kyoto. If that state wants to interact with the Kyoto framework by selling permits to
Europe in order to facilitate Europe’s Kyoto compliance, the contract for the sale of permits may pose a
constitutional question.

B. Preemption and Dormant Powers

In addition to textual limitations on sub-federal action, the federal government retains the power to preempt sub-
federal initiatives. Congress may use statutes to preempt sub-federal action. The varieties of statutory preemption
include: (1) express preemption in which a federal statute clearly expresses Congress’ desire to exclude state
activity; (2) obstacle preemption in which a state statute stands as an obstacle to the accomplishment of the
purposes and objectives of a federal statute; (3) conflict preemption in which state statute makes it impossible to
comply with federal law; and (4) field preemption in which the federal government has acted so definitely in a field
that there is “no room for the states to supplement it” or the federal interest in controlling the subject is strong
enough to presume federal law precludes state action. The case law on preemption is very complex and the
permissible limits of state action are quite murky.

While other scholars discuss this area at great length elsewhere, this section briefly touches on a few relevant
cases. In Crosby v. National Foreign Trade Council, a recent statutory preemption case, the Supreme Court struck
down a Massachusetts law banning state procurement from companies doing business in Burma. The Court
concluded that the Massachusetts law implicitly interfered with a federal act which also sanctioned Burma. Despite
the lack of an explicit preemption clause in the federal legislation, the court found that the state ban interfered with
the more calibrated federal sanctions policy.

The Supreme Court has also found preemption on the basis of dormant federal powers. For instance, in Zschernig v.
Miller, the Supreme Court invalidated an Oregon probate statute that only allowed nonresidents to inherit property if
the alien could show his home country would not confiscate the property and that his home country afforded
Americans reciprocal rights of inheritance. Despite the State Department’s determination that the state statute did
not unduly interfere with the United States’ foreign relations, the court struck down the law. Zschernig suggested
the invalidity of any state laws with “more than an incidental effect” on foreign affairs regardless of any showing of
direct conflict with federal actions or even any affirmative federal activity in the subject area.

Zschernig languished until 2003 without any subsequent Supreme Court citations and most academics took it to be
an aberration. Yet in Amer. Ins. Assoc. v. Garamendi, the Supreme Court seems to have reinvigorated the foreign
affairs preemption doctrine. The Court held that executive agreements with foreign countries to settle insurance
claims arising out of World War II preempted a California state law forcing information disclosure of insurance
companies operating during World War II. While the executive agreements did not expressly preempt state laws or
even address all the countries covered by the California law, the state policy of forcing broad disclosure was found
to undermine the executive policy of encouraging volunteer settlement funds and limiting disclosure of insurance
policy information. = Garamendi renders the future reach of preemption doctrine uncertain by raising the possibility
of independent executive branch preemption authority.

In a novel theoretical turn, Edward Swaine contends that these and other foreign affairs cases could be better
explained under a dormant treaty power. Such a power allows courts to preempt “state authority even in the absence
of any ratified treaty . . . [I]t proscribes those [class of state foreign affair activities that involve] direct or indirect
negotiating ... with foreign powers on matters of national concern.” Under such an interpretation of the Treaty
Clause, a state may “engage in ordinary contractual relations with foreign corporations . . . and denounce foreign
governments in the strongest terms, regardless of the effects” while it “cannot negotiate with a foreign power in
order to secure concessions.” Such a treaty power flows from the President’s authority over treaty negotiation. State
defiance of the president’s power (which is sometimes informed by Congress on the front end) should be
understood as a “threat to the successful negotiation — as well as avoidance — of preemptive federal treaties.”
Although many instances of sub-federal treaty implementation easily satisfy existing preemption doctrine and
theoretical dormant treaty powers challenges, some constitutional concerns linger. Under an expansive
interpretation of Garamendi, subfederal integration which explicitly (or even implicitly) criticizes the United States’
treaty position may fall prey to an executive branch preemption argument based on the executive’s anti-treaty
position. For example, the city initiative urging the federal government to ratify the Kyoto Protocol might run



interfere with the United States’ ability to speak with one voice on the Kyoto Protocol and in future treaty
negotiations. Yet such a broad reading reading of Garamendi may run afoul of first amendment protections
allowing sub-federal entities to express their views about U.S. foreign policy, treaties, and international relations.
Moreover, these sub-federal policies do not attempt to secure benefits for individual cities or states from other
countries or change how other countries act in Kyoto negotiations. These resolutions can be distinguished from
Crosby and Garamendi which both criticize foreign governments and attempt to limit interactions with those
countries in order to change their behavior. Thus, under Swaine’s interpretation of the dormant treaty power,
resolutions criticizing U.S treaty positions are unproblematic.

Ultimately, whatever constitutional limits exist, they will only constrain sub-federal action to the extent that sub-
federal actors believe the federal government will enforce them. In many instances of sub-federal activism, the federal
government has been reluctant to act. Despite the broad language in Holmes, states have conducted numerous
covenants with foreign entities, including environmental pacts, without seeking congressional approval. Neither
Congress nor the courts have spoken on these covenants. In addition, the executive never acted to preempt: city
ordinances declaring non-binding nuclear weapons free zones; city policies divesting their stock holdings in firms
doing business in South Africa and restricting procurement of goods and services where the bidder for a city
contract did business in South Africa; and state legislation divesting from Northern Ireland. The federal
government tolerated these policies despite the fact that they actively targeted the practices of other countries and
risked foreign relations disputes. Sub-federal integration may be even less objectionable as it is definitionally
sympathetic to the practices of the international community.

On the other hand, Congress did eventually expressly preempt state anti-boycott laws which prohibited state
residents from conducting many transactions with Arab states. The Justice Department filed suit and defeated an
Oakland ordinance which banned firms from doing weapons manufacturing work and limited the transportation of
nuclear materials through the city’s jurisdiction. Both Crosby and Garamendi suggest the federal courts may be
practicing a more expansive preemption policy, which may encourage more challenges. At the very least, with the
exception of the use of the CERD as an interpretive tool for the California constitution, no one has challenged the
instances of subfederal integration discussed in this article.

CONCLUSION

The current focus on treaty ratification overlooks an important mechanism for international norm internalization.
Despite some constitutional limitations, unratified and unimplemented treaties can enter the domestic system
through states and localities. As evidenced in the environmental and human rights contexts, governmental policy
entrepreneurs and nongovernmental organizations can help integrate treaties into domestic law in the face of federal
lethargy or intransigence.

Sub-federal integration of treaties informs the current compliance debate between rational choice and norm-based
theorists. Sub-federal integration suggests the norm-based theories display some valuable insights about the
potential of treaties and the managerial school in influencing the development of sub-federal interests. Sub-federal
integration also lends credence to rational choice’s calculation of how treaties will affect the national interest.
Although sub-federal integration may slowly change sub-federal interests, treaty advocates and legal scholars
should be skeptical of its ability to cause ratification.
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