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Why talk about the intersection of race and corporate law? Because that
is literally where the money is. Corporations produce ninety percent of
our total gross domestic product.(1) The top 500 corporations control
seventy-five percent of our nation's most productive assets.(2) In a society
that is as materialistic as ours, to talk about any systemic racial reform
without discussing corporate governance misses this central point.(3) In
short, if our society continues to be permeated by the consequences of
yesteryear's apartheid, it is axiomatic that corporate governance
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plays a role.(4) This Article will address one of the most glaring flaws
plaguing corporate governance.(5) Specifically, this Article will focus on
the relative absence of diversity at the highest levels of the American
corporate governance structure.

Today, corporate America is still largely governed by white males. Of the
11,500 Fortune 1000 board seats, African Americans hold 388 and
Hispanics hold only 86.(6) In other words, these two groups, which
together comprise about 30% of the United States population, hold a
combined 4.1% of all Fortune 1000 board seats.(7) Women hold only 14%
of the seats.(8) Worse yet, 90% of all senior executives at Fortune 1000
companies are white males.(9) Whatever glacial progress was occurring
is now giving rise to signs of retrenchment; since 1999, Hispanic board
members declined by 9%.(10) "More than three decades after diversity
became a buzzword in the upper tiers of corporate America, corporate
boards remain bastions of aging white males."(11)

This Article is not premised on the patent unfairness of the predominance
of white males; instead, this Article demonstrates
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the fact that this culturally monolithic domination of corporate America is
bad business and bad economics.(12) Three years ago, I argued that the
law should impose measures to facilitate corporate America's nascent
efforts to embrace diversity.(13) One basis of my argument was that



cultural diversity could enhance small group decision-making processes
and diminish the inclination of small groups to devolve into a groupthink
approach to issues.(14) This groupthink dynamic plagues decision making
within groups that share a high degree of similar experiences and
characteristics.(15) The result is mindless adherence to group norms and
a failure to challenge implicit or underlying

page 840

assumptions.(16) Group members are seduced into compliant conduct by
the need to achieve approval from the group as a whole.(17) Scholars in a
wide range of disciplines and in a wide variety of contexts have
documented the operation of groupthink and the key role that group
homogeneity plays in "groupthink," as well as the key role that cultural
diversity plays in reducing "groupthink."(18) Similarly, cultural diversity
enjoys strong support as a means of combating "groupthink" in the
context of the boardroom.(19) There is every reason to believe that these
tendencies toward groupthink plague the boardrooms of corporate
America.(20) As one scholar suggests, boards enjoying cultural diversity
should perform better because board homogeneity leads to a boardroom
culture that "avoids conflict, avoids impoliteness and as a result does not
permit hard
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questioning."(21) Diversity can be a tool to assure boards are "'bold
enough to ask management the tough questions."'(22)

By the summer of 2002, the problems of groupthink in the boardroom
had become manifest.(23) Compensation for senior executives had
become excessive, with boards passively permitting senior executives to
harvest billions in options compensation while the companies they
managed went bankrupt.(24) Some of the largest companies in America,
like Enron Corporation, seemed to exist only to enrich their top
executives and to deceive public investors. Nor was Enron an isolated
circumstance. WorldCom, NiCor, Global Crossing, Sprint, and Merck all
contributed to the drumbeat of corporate scandals.(25) It was increasingly
apparent that corporate
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governance in America was seriously dysfunctional.(26) Public confidence
sank to historic lows, and the value of the dollar slid as foreign investors



fled the newly perceived riskiness of American equity markets.(27) The
crisis demanded government action.

Congress responded with the Sarbanes-Oxley Act of 2002, which
President Bush quickly signed into law.(28) The Act was a wide-ranging
effort to restore investor confidence.(29) As ultimately implemented by
various administrative agencies, the Act restructured the regulation of
auditors of public companies,(30) enhanced criminal penalties for
corporate crimes,(31) and enhanced disclosure requirements applicable to
publicly held companies.(32) One key purpose of the Act was to secure
the independence of auditors of publicly held companies by restricting
the ability of auditors to consult for audit clients.(33) Arguably, however,
the most significant impact of the Act was the effect it had and will have
on corporate governance. For
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example, the Act essentially strips management of the power of oversight
over the audit function.(34) Similarly, the Act imposes new, more
burdensome, reporting obligations upon counsel for publicly held
companies.(35) The Act also imposes an enhanced role for independent
directors.(36) In this respect, the Act dovetails with parallel reforms at the
New York Stock Exchange and the NASDAQ marketplace.(37) Both of
these self-regulatory organizations have power over the companies that
choose to list
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their securities at these facilities.(38) Each has proposed new
requirements relating to independent directors.(39)

All of this corporate governance reform has a common theme. It is aimed
at undermining the grip of senior management, particularly the CEO,
over all aspects of the business of publicly held companies.(40) The
initiative does very little to undermine management's control over core
business functions. Instead, the Act generally focuses on the monitoring
functions, such as the audit function or the legal function, insofar as
monitoring of misconduct is concerned.(41) Moreover, the initiative
imposes enhanced independence requirements in the boardroom to
improve its monitoring function.(42) This Article posits that diversity on
corporate boards would have served this very purpose. In other words,
Sarbanes-Oxley seems to have missed an opportunity to harness
diversity as a tool to combat corporate corruption. This Article concludes
that the failure of Sarbanes-Oxley to explicitly use diversity in this way is



not only an important flaw in the government's reform efforts, it also
speaks loudly to the continued sway of the construct of race in our
society and our inability to recognize diversity as a source of strength.

Part I of this Article demonstrates the utility of diversity in the boardroom,
with a view towards showing that properly
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managed diversity at the board level could improve board functioning
and the quality of board decision making, as well as enhance
independent thinking that could serve as a check on management
prerogatives. Implicit in this is that diversity could be expected to serve
as an additional voice in the boardroom that could prevent corporate
corruption at an earlier stage. Part II illustrates that while the current
efforts at reform are laudable on many fronts, the Sarbanes-Oxley reform
initiative(43) failed to properly comprehend the potential of diversity to
stem corporate corruption and fails to even mention it as a tool.(44)

Indeed, it is even possible that the net effect of the current reform efforts
will be to diminish diversity in the boardrooms of America. Part II
demonstrates that racial thinking is manifest in Sarbanes-Oxley in that
the politicians providing the energy behind the Act failed to even consider
diversity as a potential tool in the battle against corporate corruption. The
Article concludes that this entire episode of corporate corruption and the
reform efforts that followed attest to the continued power of race in our
society and the inability to see diversity as strength, notwithstanding
political rhetoric and attitudes of tokenism to the contrary.

I. Can Board Diversity Create a New Culture of Scrutiny?

Ironically, authorities from the world of business already recognize the
importance of diversity in the boardroom and specifically link the lack of
diversity in corporate America to the recent corporate corruption crisis.(45)

For example, expert
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consultants in the business of advising corporations with respect to the
best practices for board selection recognized in advance of Sarbanes-
Oxley that cultural diversity in the boardroom can act to create a culture
of scrutiny instead of a culture of greed.(46) The American Management
Association recently published The Board Book,(47) a volume strongly
endorsing diversity in the boardroom for the specific purpose of
broadening perspectives and decision making.(48) Indeed, even before



the onset of the corporate corruption scandals of 2001 and 2002,
prominent voices in the business community articulated best practices in
corporate governance that recognized the important role that cultural
diversity plays in enhancing board functioning.(49) As early as 1999, the
Conference Board, a leading global business organization that allows
business leaders to exchange ideas regarding best business practices(50)

endorsed diverse boards as a means of enhancing shareholder value
and assuring that boards
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can act in a constructively critical manner.(51) In that report, leading
American voices termed diversity at the board level a strategic
imperative.(52) Thus, it is clear that the basic idea that diversity can add
"vital, diverse perspectives" that could serve as an element of increased
independence was well understood in the world of business at the very
time that incipient political pressure was gathering to reform corporate
governance.(53) In fact, at many companies, proxy battles raged over this
issue at the insistence of sophisticated institutional investors.(54)

Institutional shareholders have long sought to encourage more diverse
boards in corporate America. In the early 1990s, TIAA-CREF, one of the
nation's largest institutional investors, issued its "Policy Statement on
Corporate Governance" that emphasized the desirability of diverse
boards.(55) More recently, TIAA-CREF highlighted that it considered
diversity in "experience, gender, race and age" as a director
qualification.(56) TIAA-CREF believes that more diversity will cause
boards to be less beholden to management.(57) CalPERS, a large
institutional investor representing the financial interests of California state
employees, also values board diversity.(58) Other institutional
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investors have similarly recognized the value of cultural diversity.(59)

The support that enhanced board diversity recieves from sophisticated
institutional investors stems from a powerful theoretical basis.(60)

Specifically, diverse groups have superior cognitive skills in relation to
homogenous groups.(61) Diversity can lead to enhanced creativity, group
flexibility, and deeper insights.(62) Naturally, this results in the ability to
better manage environmental complexity.(63) Such group action should
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discourage groupthink and create an additional check on management
prerogative as the board achieves superior monitoring ability.(64) "In
terms of manager-monitoring, diversity 'may promote the airing of
different perspectives and reduce the probability of complacency and
narrow- mindedness in a board's evaluation of executive proposals."'(65)

Diversity theory, however, predicts additional benefits beyond monitoring
ability.(66) Diverse boards should enhance a variety of important
stakeholder relationships for the corporation and improve the
corporation's access to a deeper pool of human talent.(67) The same
cognitive skills that lead to the benefits of enhanced monitoring should
improve board functioning across the entire range of its responsibility. In
other words, the deployment of diversity at the board level will likely lead
to broad benefits, including enhanced monitoring skills.(68) Separating the
benefits of board diversity in a way that highlights its utility in enhancing
the board's cognitive ability as a tool against corporate misconduct is
therefore problematic.(69)

The most recent empirical evidence is a study on the effects of diversity
on group interaction which shows that board diversity can enhance
cognitive skills in a way that can be useful
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in the battle against corporate wrongdoing.(70) The study attempted to
explain why diversity had previously been associated with positive
intellectual outcomes for college students.(71) Significantly, the study
concluded that group interactions benefited from increased integrative
complexity when racial diversity was increased.(72) This benefit was
enhanced if group members were exposed to less racial diversity in prior,
pre-study interactions.(73) Integrative complexity allows groups to
approach problems from multiple perspectives and with enhanced critical
thinking.(74) This can be a critical element to combat "groupthink."(75) The
authors of the study concluded that increased racial diversity lead to
"increased integrative complexity" particularly in a context where subjects
had "less contact with members of other racial groups and if they [were]
older."(76) They also concluded that while their study involved only a
single experimental session, "[l]ogically we would expect that sustained
exposure to a diverse environment would lead to even larger effects."(77)

Certainly, it would be ideal to have more compelling studies that
demonstrate the ability of cultural diversity to specifically stem corporate
corruption in the specific context of the boardroom. Nevertheless, this
study contributes to a number of similar studies broadly showing that
cultural diversity enhances group cognitive functioning by combating the
kind of groupthink that has allowed the boardrooms of corporate
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America to devolve into quiescent instruments of corporate corruption.(78)

The most insightful study of the direct relationship between board
diversity and corporate corruption is from the experience of Canada with
respect to diverse boards. The Conference Board of Canada conducted
a study of differences in corporate governance outcomes between firms
with diverse boards and firms without diverse boards.(79) The study
utilized the number of women on the board for the purposes of testing
the outcomes of diverse boards.(80) It found that 94% of boards with three
or more women ensured compliance with internal conflict of interest
guidelines, while only 68% of all male boards ensured such
compliance.(81) Eighty-six percent of boards with three or more women
imposed a code of conduct upon their corporations, while only 66% of
non-diverse boards undertook this basic step in corporate
governance.(82) The diverse boards also assumed the corporate
governance responsibilities recommended to boards by the Toronto
Stock Exchange at a greater frequency than non-diverse boards.(83) The
study concluded that "[d]iversity on boards, here represented by the
presence of women on boards, does change the functioning and
deliberative style of the board in clear and consistent ways."(84) Thus, this
study directly
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supports the conclusion that board diversity can instill a culture of
scrutiny.(85) A similar study focusing on corporations in the Unites States
recently considered the effects of gender diversity on corporate
governance.(86) This study found that boards with greater gender
diversity tended to meet more often than non-diverse boards and were
more likely to link director pay to performance.(87) Unfortunately, both of
these studies are somewhat limited due to the fact that each uses a
narrow proxy for cultural diversity, specifically gender diversity.(88)

Nevertheless, it is fairly clear that cultural diversity on boards adds
shareholder value.(89) One recent study specifically
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examined "the relationship between board diversity and firm value for
Fortune 1000 firms."(90) For purposes of the study, the authors defined
board diversity to mean the degree of inclusion of women, African-



Americans, Asians, and Hispanics at the board level.(91) The study
compared the financial performance between firms with significant
diversity at the board level--two or more women or minorities--with those
with no diversity, after controlling for a series of potentially exogenous
factors.(92) The authors concluded: "After controlling for size, industry,
and other corporate governance measures, we find statistically
significant positive relationships between the presence of women or
minorities on the board and firm value."(93) This conclusion finds broad
support in a number of similar studies, from such ethnically diverse
places as South Africa.(94)

Another study found that if a firm was selected to Fortune magazine's
diversity elite, it subsequently exhibited a significantly higher return on
equity relative to peers.(95) This diversity elite generally is selected based
upon the degree to which the firm implements practices in hiring,
retention, and compensation that create and sustain a diverse
workforce.(96) Such firms are associated with abnormally high
shareholder returns and higher return on assets, as well as higher return
on equity.(97) Notably, however, the study found that "greater value
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is added when diversity promoters include individuals of various ethnic
backgrounds in higher level positions . . . where decision-making
authority and influence are greater."(98) The authors acknowledge that it
is not clear why diversity adds value.(99) Still, their finding that diversity at
the senior levels of corporate governance is associated with particularly
strong gains in shareholder value is entirely consistent with a finding that
board diversity enhances board functioning.(100) Thus, a diverse board
adds shareholder value and assures better corporate governance
whether tested in South Africa, Canada, or the United States; the
empirical evidence in support of this conclusion is mounting and
persuasive.(101)

The case for diversity in the boardroom is strong, even allowing for the
lack of direct and exacting empirical proof that cultural diversity would
serve to quell corporate corruption. Respected authorities within the
business world posit that cultural diversity in the boardroom, properly
managed, should
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act to create a culture of scrutiny and displace a culture of
"groupthink."(102) These authorities increasingly suggest that cultural



diversity is the best corporate governance practice.(103) In addition, a
growing body of empirical evidence in related contexts strongly suggests
that cultural diversity in the boardroom would enhance cognitive group
functioning in a way that is inconsistent with a culture of corporate
corruption and, therefore, supports authorities' conclusions.(104) Thus, the
theoretical case for cultural diversity as a tool for greater corporate
integrity is sound. Moreover, strong empirical evidence suggests a link
between firm financial performance and cultural diversity in the
boardroom.(105) While these studies cannot pinpoint the source of
enhanced value to be the creation of a culture of scrutiny, shareholder
value in the end is shareholder value, regardless of the precise source of
enhanced value.(106) In other words, even if cultural diversity does not
enhance corporate governance integrity with the anticipated degree of
efficacy, it is still likely to produce other benefits.(107) In sum, there is little
risk to facilitating increased board diversity and likely significant gains in
doing so, including the prospect of quelling corporate corruption.

Therefore, the case for proactive measures to encourage greater cultural
diversity in the boardroom of corporate America has been made. This is
particularly so when the case for cultural diversity is measured against
the case in support of the actual reforms undertaken pursuant to the
Sarbanes-Oxley Act, as the next section of this Article demonstrates. It is
also noteworthy that the case for increased cultural diversity in the
boardroom is now a high profile corporate governance issue
internationally, explicitly for the purpose of creating an additional
safeguard against corporate misconduct. The case for increased board
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diversity is strong enough internationally that several advanced
economies are ahead of the United States in terms of the actual steps
taken to facilitate more diversity in the boardroom, as the next section
also demonstrates.

II. Will the Sarbanes-Oxley Act of 2002 Lead to Less
Board Diversity?

Given the compelling nature of the case for diversity at the board level, it
is unclear why the commanding heights of corporate America seem to
lag in diversifying themselves, relative to a society that is generally on
the cusp of an era of rapid diversification.(108) At its most basic level, the
cause of the problem is simple: Board directors select corporate officers,
and corporate officers select directors.(109) In a publicly held company, it
takes a proxy fight for shareholders to nominate and elect a director, and
this is an expensive process.(110) Thus, directors are
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selected by management and not elected by shareholders.(111) The net
effect of this system of corporate governance is a mutually reinforcing
mechanism by which elites perpetuate an exclusive tradition.(112) In
particular, the perpetuation of the tradition of gender and race exclusion
finds ready explanation in the club-like atmosphere permeating most
corporate boards and the desire of most business executives to stock
their boards with known individuals who are unlikely to prove to be a wild
card.(113) In short, those at the helm of the American corporate
governance structure are given little incentive to stop replicating
themselves in the boardroom and the executive suite.(114) Slow progress
has been the result.(115) It seems as though the corporate boardroom has
a long racial half-life, in that entrenched exclusivity is structurally
embedded at the pinnacle of American corporate governance through
the operation of corporate law and the preexisting power structure from
the bygone era of American apartheid.(116) The erosion of this racial and
gender homogeneity has proven slow indeed.(117)

Unfortunately, it is uncertain whether the Sarbanes-Oxley Act will serve
to increase diversity or diminish diversity in the
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boardrooms of corporate America.(118) It is certain that the Act does not
mention diversity, notwithstanding its wide-ranging, even revolutionary,
federalization of corporate governance for publicly held companies. The
regulations that the SEC has promulgated under the Act also do not
mention the term "diversity" or make any reference to the benefits of a
diverse board. Similarly, the legislative history of the Act fails to support
any inference that Congress intended the Act to foster diversity in the
boardroom. It is therefore clear that diversity in the boardroom was not
something that Congress considered or intended to further. It simply was
not on the legislative radar.

For example, in the legislative activity leading up to the enactment of
Sarbanes-Oxley, the Senate specifically investigated the causes of the
Enron debacle.(119) The Senate found that the Enron board "fail[ed] to
recognize its fiduciary obligations . . . oversee management, and ensure
responsible financial reporting;"(120) "knowingly allowed Enron to conduct
billions of dollars in off-the-books activity to make its financial condition
appear better than it was;"(121) "approved excessive compensation;"(122)

and even waived compliance with the company's own code of
conduct.(123) In short, the board at Enron failed to monitor management,



failed to question management, and failed to critically analyze the
fundamental nature of Enron's business. One corporate governance
authority has termed these failures "almost inconceivable."(124)
According to this expert, the directors at Enron viewed management
through "heavily tinted . . . rose-colored lenses," in that they "consistently
failed to question [Enron's] transactions or . . . accounting
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practices," even though they had access to information and storm
warnings suggesting much was amiss.(125) In short the problem at
Enron was "groupthink."(126)

This same expert, Professor Janis Sarra of the University of British
Columbia, concludes that one of the fundamental problems leading to
Enron's downfall was the lack of diversity on its board.(127) The directors
exhibited many of the symptoms of "groupthink." The culture created a
need for conformity and diverse views were not brought to bear.(128)
This led to an inability to raise important questions and to a failure to
challenge group decisions.(129) Thus, corporate governance scholars
suggest that "shared backgrounds, financial incentives to bond together,
and a board culture promoting unquestioning loyalty to Enron officers,
prevented the Enron board from critically evaluating decisions, and led to
a sense of invulnerability in risk-taking decisions."(130) All of this may
smack of hindsight, except that this analysis of what was wrong at Enron
mirrors the best practices developed by leading and authoritative
business management and corporate governance experts long before
Enron went bust in November of 2002.(131) Simply put, Enron ignored
all of the evidence supporting the potential of diversity and predictably
suffered the ill effects of doing so.(132)

On the other hand, Enron, as well as many of the other headline-
grabbing participants in the parade of corporate corruption that occurred
beginning in 2001, complied with many of the reform efforts passed in
the wake of its implosion.(133) For
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example, the most recent culprit, HealthSouth, did not have any
consulting relationship with its auditing firm, and the audit function
appeared to be central to its failing.(134) In many ways, the boards of
many of the most notorious corporate failures call into question the very
idea of whether structural and procedural rules regarding boards are the
solution to the problem of corporate governance at all. Dean Sonnenfeld



contends that many of the victims had highly independent boards, and it
is difficult to discern between well managed companies and poorly
managed ones on the basis of this criterion.(135) Instead, Dean
Sonnenfeld contends that the reform focus should be on the social
dynamics of the board.(136) Dean Sonnenfeld cites empirical evidence
showing that the highest performing companies have "extremely
contentious" boards.(137) These companies create a board culture that
"regard[s] dissent as an obligation and . . . treat[s] no subject as
undiscussable."(138) This evidence fully supports the theoretical and
empirical basis for diversity in the boardroom; diverse boards will break
down the social homogeneity that gives rise to groupthink.(139) Thus,
this is further evidence of the power of diversity and suggests that
Sarbanes-Oxley has failed to address the root cause of the recent spate
of corporate corruption.

Despite all of the evidence in support of the need for greater diversity in
America's boardrooms, the Sarbanes-Oxley Act takes only a modest
approach at enhancing the cognitive skills of the boardroom. Specifically,
the Act imposes relatively limited independence requirements.(140) The
Act mandates that the audit committee be independent(141) and that the
chair of the audit committee be a financial expert.(142) In addition, if a
corporation

page 861

opts to have a qualified legal compliance committee, at least a majority of
the members of such committee must be independent.(143) Certainly,
these are positive steps. Nevertheless, Enron had thirteen of fifteen
directors that would likely have fit the modest independence(144)
definition that is the linchpin of these requirements, and it had an
apparently independent financial expert chairing its audit
committee.(145) On the other hand, it had only one woman on the board
and only one person of color: Wendy Gramm, the wife of Texas Senator
Phil Gramm, represented both of these people.(146) Rather than impose
any regulatory mandate or incentive for boards to diversify themselves,
Congress essentially prescribed rules that Enron itself adhered to in
order to stem any prospect of recurring Enrons.(147)

This approach should be contrasted to the approach of other developed
economies. Israel has required government companies
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to pursue gender diversity at the board level since 1993.(148) If gender
representation is deemed inadequate, the government is given power to
appoint female directors.(149) Norway recently mandated enhanced
diversity for its system of corporate governance, specifically in response
to the corporate corruption crisis in the United States. It did so in order to
harness diversity in order to quell any outbreak of such a crisis in
Norwegian corporations.(150) Norway now requires that women fill forty
percent of board positions by 2005.(151) Sweden seems poised to break
the self- replicating cycle of homogenous boards as well.(152) The
United Kingdom has also recently studied the underlying causes of
corporate misconduct, and it has undertaken an effort to enhance racial,
ethnic, and gender diversity at the highest levels of its corporate
governance structure.(153) It concluded that, left to its own devices,
board selection would continue to be driven by personal contacts of
those already in the club, which would naturally tend to create more
homogenous boards; this would "implicitly discriminate" against those
with more diverse backgrounds.(154) In the United Kingdom, as
elsewhere, lawmakers and other authorities have addressed recent
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corporate turbulence by thinking about the use of diversity as a tool to
enhance corporate governance.(155)

Compared to the efforts of the United States to harness diversity, these
other advanced nations appear to be far ahead of our society in
appreciating the potential of diversity. The Sarbanes-Oxley Act can only
be considered a disappointment both in terms of creating a truly
independent board culture and in terms of wasting an excellent
opportunity to use our diverse human resources positively. Indeed, it may
well be that in the end, Sarbanes-Oxley will reduce diversity in the
boardroom. I base this on three facts. First, it would be hard to conclude
that board diversity was an urgent concern of the leaders within
corporate America before the corporate corruption crisis.(156) Second,
Sarbanes-Oxley did nothing to alter this deep ambivalence.(157) Third,
Sarbanes-Oxley will pose challenges to corporate leaders just to meet
the Act's mandates.(158) They will be hard pressed to divert resources to
locating additional diverse candidates who fit the requirements of the
Sarbanes-Oxley Act.(159) Therefore, it appears that Sarbanes-Oxley will
probably extend the racial half-life needed to fully overcome exclusive
traditions within the boardroom. This will, in turn, harm our business
sector as well as stunt our nation's quest for racial progress.

The failure of the Sarbanes-Oxley reforms to address diversity will
ultimately also hurt the ability of American business to attract capital in



international markets.(160) Business has a collective interest in assuring
that American corporate governance standards are perceived as
rigorous.(161) There are

page 864

indications that American corporate governance standards may not be
measuring up.(162) In fact, there are emerging signs that the United
States capital markets have not regained their attractiveness to foreign
investors, notwithstanding the enactment and implementation of the
Sarbanes-Oxley reform initiative.(163) If the thesis of this Article is
correct, specifically that racial thinking is so imbedded in our culture that
we cannot think of diversity as a strength or as a tool, then the prospect
of suffering from flawed corporate governance is particularly distressing.
It means that we are not only blind to the potential of diversity, but we are
so wedded to racial thinking that we will sacrifice the performance of
corporate America and our general economy on the altar of yesteryear's
racial and gender hierarchy.(164)

All of this is simply inconsistent with a society that is striving to overcome
its racist hangover and embrace the potential of its culturally diverse
human resources. It is well established that race has no biological basis
and operates only as a social construct.(165) On the other hand, it is also
well established that cultural diversity can lead to gains in small group
interaction, deeper thinking, and more creative problem solving skills
when properly deployed in accordance with an increasingly clear set of
best practices.(166) I have argued in the past that if our society is indeed
serious about unleashing the potential of our diverse human resources,
and incidentally assisting us in overcoming our racist hangover, then we
should
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take steps to facilitate the incipient movements in certain sectors of our
society to embrace diversity.(167) We as a society must begin to look for
opportunities to harness diversity. Before we can be fully successful in
this task, however, we need to appreciate diversity and purge all
remnants of the racial mythology of yesteryear.(168) Unfortunately, the
episode of corporate corruption and reform culminating in the Sarbanes-
Oxley Act suggests that we still think in terms of race and racial problems
and not in terms of the potential for diversity.(169) Our political leaders
seemed to assume that corporate corruption was not a race issue, and
therefore, it appears not to have occurred to them that diversity in the
boardroom could have been a tool in the war on corporate corruption.



Conclusion: Lessons on Race and Diversity in America

Despite lip service and political rhetoric to the contrary, it is clear that our
legal community and political leaders lag behind the world of business in
understanding the potential of diversity and the archaic nature of race.
Instead, the failure to even discuss enhanced board diversity as a means
of enhancing board monitoring and breaking the grip of groupthink in the
boardroom is emblematic of a governing elite that still believes in racial
mythology. The most compelling proof of the extent of our collective
racial dementia is the failure to follow other societies that enhance board
diversity, specifically in the service of enhanced board vigilance against
the temptations of corruption. Even though our scandals have been more
disturbing, our discussion of diversity has been more scanty than other
developed societies.

This is certainly not a vindication of the business community. There is no
doubt that the most progressive elements of the business community
have embraced diversity, and this is reflected in the cultural and gender
diversity on many corporate boards. It is not clear why some corporations
have apparently embraced diversity and others seem to resist it. Overall,
it is clear that there seem to be more laggards than there are diversity
models. Much more work needs to be done to
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understand the barriers preventing increased diversity in the boardrooms
of corporate America. Once the causes of corporate resistance are
identified, then the law can react in an appropriate manner. Specifically,
the law can address the apparent problems in a manner that maximizes
the benefits to the business community while minimizing the disruption of
market forces and corporate functioning.
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