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For much of United States history, institutions were the primary method 

of treating and housing individuals with Intellectual and Developmental 

Disorders (I/DD).
1
 In the 1999 watershed Supreme Court case Olmstead v. 

L.C., the Court held that mental illness is a form of disability and that 

unjustified institutional isolation is a form of discrimination under the 

Americans with Disabilities Act.
2
 Since then, individuals with I/DD have 

increasingly turned to litigation to enforce their rights under Olmstead.
3
 

States have increased efforts to deinstitutionalize, which is a movement that 

seeks to relocate people out of large state-funded institutions and into 

smaller, community-based settings.
4
 However, Illinois lags behind other 

states in its own efforts to deinstitutionalize those with I/DD and provide 

increased community-based care options.
5
 Thus, additional legal aid 

agencies, resources, and guidance should be provided to I/DD individuals to 

both enforce their rights and to incentivize increased accountability within 
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1. See David Braddock & Richard Hemp, Services and Funding for People with 
Developmental Disabilities in Illinois: A Multistate Comparative Analysis, IL. COUNCIL ON 

DEVELOPMENTAL DISABILITIES 2 (2008), available at http://www.state.il.us/agency/icdd/ 
communicating/pdf/serv_fundingforpwddinil_2008.pdf. 

2. Olmstead v. L.C. ex rel. Zimring, 527 U.S. 581, 597 (1999). 

3. See generally Samuel R., The Past and Future of Deinstitutionalization Litigation, 34 
CARDOZO L. REV. 1, 5-8 (2012).  

4. Id. at 4. 

5. See BRADDOCK & HEMP, supra note 1, at 4.  
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the Illinois government to adequately fund community-based resources. 

Section I of this article seeks to provide a brief historical overview as to 

how the deinstitutionalization movement became so pervasive. Section II 

offers insight into how institutions and community care settings differ. 

Section III elaborates on the progress that Illinois has made in clarifying its 

policy surrounding deinstitutionalization, while still remaining 

comparatively reliant on institutions for the care of its I/DD individuals. 

Section IV discusses the Olmstead case and its deinstitutionalization 

mandate. Section V focuses on the use of litigation as a tool to both enforce 

the Olmstead mandate and provide Illinois with further incentive to shift 

funding to community settings.  Section VI offers recommendations on how 

best to support this form of litigation as a means to force accountability. 

Section VII concludes this article. 

I. HISTORICAL BACKDROP 

State funded institutions have traditionally been the primary provider of 

care for I/DD individuals.
6
 These institutions served to replace the 

almshouses and jails that offered poor treatment and living conditions for 

these individuals.
7
 The increased development of institutions to treat and 

house I/DD individuals continued throughout the 20
th
 century, with 

substantial acceleration after the Second World War.
8
 In the early 1950s, 

the conditions at large institutions, and stories of abuse related to anti-

psychotic medications, caught the eye of the press and media, and major 

exposés followed.
9
  The media was a powerful force in both shaping public 

 

6. BRADDOCK & HEMP, supra note 1, at 2. 

7. BRADDOCK & HEMP, supra note 1, at 2. 

8. BRADDOCK & HEMP, supra note 1, at 2, 3.  

9. See BRADDOCK & HEMP, supra note 1, at 3; see also E. FULLER TORRY, OUT OF THE 

SHADOWS: CONFRONTING AMERICA’S MENTAL ILLNESS CRISIS (John Wiley & Sons, 1997), 
available at http://www.pbs.org/wgbh/pages/frontline/shows/asylums/special/excerpt.html. 

http://www.pbs.org/wgbh/pages/frontline/shows/asylums/special/excerpt.html
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opinion and highlighting the negative qualities of institutional life of I/DD 

individuals.
10

 It was within this particular setting that individuals with I/DD, 

and their supporters, began to use litigation as a tool to force systemic 

change. The nation’s first class action litigation that addressed the abysmal 

conditions in institutions was the 1972 case Wyatt v. Stickney.
11

 This case 

culminated in a decision that forced the state of Alabama to improve 

standards of institutional operation.
12

 Soon after, further litigation began to 

require that states not only improve conditions within existing institutions, 

but also move their residents to more community-based settings.
13

 

II. FUNDAMENTAL DIFFERENCES BETWEEN INSTITUTIONAL AND 

COMMUNITY-BASED CARE 

A recent article titled “People with Disabilities Face Challenges in 

Finding a home in Illinois” succinctly describes the fundamental differences 

between institutional and community based settings: 

Community-based and institutional housing are fundamentally opposite 

living environments. Where institutions are more of a hospital setting in 

which residents are generally segregated from those without disabilities, 

community-based living is a community-integrated setting that strives for 

disabled individuals to have non-disabled neighbors.
14

 

Institutions, generally described as state mental hospitals, nursing homes, 

and other large, long-term care facilities, by their very nature, serve to 

 

10. NAT’L COUNCIL ON DISABILITY, DEINSTITUTIONALIZATION TOOLKIT: STRATEGY-IN 

DETAIL (2012), available at http://www.ncd.gov/publications/2012/DIToolkit/Strategy/ 
inDetail/. 

11. BRADDOCK & HEMP, supra Note 1, at 3; see generally Wyatt v. Stickney, 325 F. 
Supp. 781(M.D. Ala. 1971). 

12. Id.  

13. Horacek v. Exon, 357 F. Supp. 71 (D. Neb. 1973); Halderman v. Pennhurst State 
Sch. & Hosp., 612 F.2d 84 (3d Cir. 1979). 

14. Marisol Rodriguez, People with Disabilities Face Challenges in Finding a Home in 
Illinois, MEDILL REPORTS: CHICAGO (2008), available at http://news.medill. 
northwestern.edu/chicago/govt/story.aspx?id=156744 

http://www.ncd.gov/publications/2012/DIToolkit/Strategy/inDetail/
http://www.ncd.gov/publications/2012/DIToolkit/Strategy/inDetail/
http://news.medill.northwestern.edu/chicago/govt/story.aspx?id=156744
http://news.medill.northwestern.edu/chicago/govt/story.aspx?id=156744
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segregate and deprive their inhabitants from participation in societal life.
15

 

This fact alone renders community-based care a superior solution to 

institutionalization for people with I/DD. While institutional settings may 

be appropriate for extreme cases, many states have closed institutions and 

reallocated funding to more individualized residential alternatives in 

community and family settings. Alongside the increasing consensus that 

community care is a better solution than institutionalization, the number of 

individuals with I/DD living in six-person or fewer community-based group 

homes and supervised apartments in the US increased from 4,000 to 

376,567 persons between 1960 and 2006.
16

 

III. ILLINOIS HAS APPROPRIATE GOALS FOR INCREASING COMMUNITY-

BASED CARE, YET REMAINS COMPARATIVELY RELIANT ON INSTITUTIONS 

In the context of this continued national movement toward 

deinstitutionalization, Illinois has been ranked last among the states in the 

number of I/DD individuals living in community housing settings of six 

persons or fewer.
17

 Similarly, in 2006, Illinois’s use of institutions as the 

primary care setting exceeded all comparative states and the United States 

as a whole.
18

 In 2008, in partial response to the aforementioned statistics, 

the Illinois Council on Developmental Disabilities (ICDD), a state agency 

geared towers addressing the needs of people with I/DD, authored the 

Blueprint for System Redesign.
19

 The blueprint offers an extensive analysis 

of system redesign for Illinois, as well as specific guidelines for progress. 

 

15. See generally Kevin M. Cremin, Challenges to institutionalization: The Definition of 
“Institution” and the Future of Olmstead Litigation, 17 TEX. J. ON C.L. & C.R. 143, 151-73 
(2012) (providing an in-depth discussion of the definition of “institution”). 

16. BRADDOCK & HEMP, supra note 1, at 10. 

17. Id. at 11.  

18. Id. at 4.  

19. See generally Gary Smith et al., Blueprint for System Redesign in Illinois, HUMAN 

SERVS. RES. INST. (2008), available at http://www.lifemyway.org/img/c/f188282/Illinois_ 
Blueprint_-_1-29-2008.pdf. 

http://www.lifemyway.org/img/c/f188282/Illinois_Blueprint_-_1-29-2008.pdf
http://www.lifemyway.org/img/c/f188282/Illinois_Blueprint_-_1-29-2008.pdf
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While recent reports such as the Blueprint are important, they are merely 

studies of what should be done.
20

 The ICDD developed a “Five Year State 

Plan” in November 2011, which stated as its first goal that “the Illinois 

service systems [be] rebalanced so that people with developmental 

disabilities have the supports they need to lead full lives in their 

communities.”
21

 

Further, the Illinois Fiscal Year 2013 Budget highlights the rebalancing 

of institutional and community care as a primary goal.
22

 Finally, Illinois 

plans to close four “Human Services Facilities” in 2013, as Governor Quinn 

commits to increasing community care options.
23

 Nonetheless, it is 

important to note that these are goals for future outcomes; they do not 

represent past statistics of verified improvement in lowering the utilization 

of institutions in Illinois for I/DD care. Notwithstanding the adoption of the 

Five Year Plan, and proper policies on deinstitutionalization, Illinois 

concedes that a disproportionate and unacceptable number of Illinois 

citizens with I/DD are still being served in institutions.
24

 

IV. OLMSTEAD AND DEINSTITUTIONALIZATION 

OLMSTEAD AND DEINSTITUTIONALIZTION 

Deinstitutionalization has been described as both a social and political 

movement, manifesting itself as different forms of both law and public 

 

20. See RODRIGUEZ, supra note 13, at 2, 3.  

21. STATE OF IL. COUNCIL ON DEVELOPMENTAL DISABILITIES, STATE PLAN MISSION 

STATEMENT (November 2011), available at http://www.state.il.us/agency/icdd/faq/mission 
andplan.htm; see also Michelle R.B. Saddler, Rebalancing Initiative for State-Operated 
Developmental Centers, DEP’T OF HUMAN SERVS., http://www.dhs.state.il.us/page.aspx? 
item=59130. 

22. ILLINOIS STATE BUDGET FISCAL YEAR 2013: MOVING FORWARD: STABILIZING OUR 

BUDGET, BUILDING & GROWING OUR ECONOMY, available at http://www.state.il.us/budget/  

23. Id. 

24. See SMITH ET AL., supra note 19 at 15; but see id. at 16 (projecting that Illinois’s 
institutionalization rate will be inline with the nation by 2014, provided that the 
recommendations contained in the Report are all adopted). 

http://www.state.il.us/agency/icdd/faq/missionandplan.htm
http://www.state.il.us/agency/icdd/faq/missionandplan.htm
http://www.dhs.state.il.us/page.aspx?item=59130
http://www.dhs.state.il.us/page.aspx?item=59130
http://www.state.il.us/budget/
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policy, which seeks to relocate people out of large state-funded institutions 

and into smaller, community-based settings.
25

 Olmstead represented a major 

victory for proponents of continued deinstitutionalization.
26

 In Olmstead, 

the Court held that mental illness is a form of disability and that unjustified 

institutional isolation is a form of discrimination under the Americans with 

Disabilities Act.
27

 

Olmstead spurred a wave of litigation that challenged the 

institutionalization of people with psychiatric, developmental, and other 

disabilities.
28

 This litigation generally sought to allow I/DD individuals to 

receive care in the least restrictive facilities necessary to accommodate their 

needs.
29

 Previously, advocates who wished to challenge institutionalization 

through litigation did so on the grounds of individuals’ right to due process. 

Olmstead, however, allowed challengers to proceed on the more promising 

statutory theories of anti-discrimination.
30

  These legal theories represented 

an important shift as they focused on the methodologies through which 

states allocated their resources, and provided legal incentives for states to 

fund more community-based programs, rather than focusing on the issue of 

due process.
31

 Fundamentally, the anti-discrimination argument has “more 

bite” than the due process argument, given that the ADA provides a 

statutory basis for relief as opposed to the arguments surrounding the right 

to due process. 

Specifically, Olmstead held that under Title II of the ADA, States are 

required to provide community-based treatment for persons with mental 

 

25. See generally BAGENSTOS, supra note 3.  

26. See generally Olmstead v. L.C. ex rel. Zimring, 527 U.S. 581, 597 (1999). 

27. Id. at 597.  

28. See BAGENSTOS, supra note 1, at 5. 

29. In Illinois, even in involuntary admission situations, the law now requires that the 
least restrictive alternative for treatment be utilized. See 405 ILL. COMP. STAT. ANN. 5/3-811. 

30. See BAGENSTOS, supra note 1, at 5-8. 

31. Id. at 6. 
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disabilities when (1) the State’s treatment professionals determine that such 

placement is appropriate, (2) the affected persons do not oppose such 

treatment, and (3) the placement can be reasonably accommodated, taking 

into account the resources available to the State and the needs of others with 

I/DD.
32

 The third prong is noteworthy in that it forms the basis of most 

States’ defense in litigation, in that reasonable accommodation is subject to 

available State resources.
33

  However, the Court also qualified its holding in 

saying, “nothing in the ADA or its implementing regulations condones 

termination of institutional settings for persons unable to handle or benefit 

from community settings . . . Nor is there any federal requirement that 

community-based treatment be imposed on patients who do not desire it.”
34

 

Irrespective of its qualified language, the Court held that unjustified 

isolation is properly regarded as discrimination based on disability.
35

 

Litigation has been heralded as the most powerful tool available to 

achieve the goal of building a “robust community-based treatment 

system.”
36

 The Obama Administration has been a large proponent of further 

deinstitutionalization, and under this Administration’s guidance the Justice 

Department has filed, joined, or led various “Olmstead suits” in over 

twenty-one states and obtained some significant and far-reaching 

settlements.
37

 

V. LITIGATION AS A TOOL IN ILLINOIS 

Many who are in favor of continued deinstitutionalization, and are either 

 

32. Olmstead, 527 U.S. 581 at 597. 

33. Megan Chambers, Integration as Discrimination against People with Disabilities? 
Olmstead’s Test Shouldn’t Work Both Ways, 46 CAL. W. L. REV. 177, 181 (2009).  

34. Olmstead, 527 U.S. 581 at 602. 

35. Id. at 597. 

36. Id.  

37. BAGENSTOS, supra note 3, at 5; see also DEPARTMENT OF JUSTICE: DOJ OLMSTEAD 

LITIGATION (2011), available at http://www.ada.gov/olmstead/olmstead_enforcement.htm. 

http://www.ada.gov/olmstead/olmstead_enforcement.htm
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disenfranchised or upset with a system in Illinois that has failed them, have 

turned to litigation as a means of holding the state accountable for its lack 

of community-based living.
38

 Generally, these cases take the form of class 

action suits aimed to defend the constitutional rights of people with I/DD, 

as clarified by Olmstead.
39

 

A prime example of how litigation has been properly utilized to force 

state accountability under Olmstead is in Colbert v. Blagojevich.
40

 In 

Colbert, plaintiffs with general disabilities alleged that Illinois has denied 

them the “opportunity to live in appropriate integrated settings where they 

could lead more productive lives in their own communities.”
41

 Here, using 

the Olmstead framework, the disabled Illinois institutional residents filed a 

federal class-action lawsuit (which was certified) that alleged that the state’s 

failure to provide community-based care was essentially discriminatory on 

the basis of their disability, and caused them “unjustified isolation.”
42

 The 

Colbert complaint further alleged that Illinois unlawfully channeled the 

state’s Medicaid Program benefits to segregated and institutional settings 

like nursing homes, essentially cutting off the residents from the ability to 

participate in the broader community, in violation of the ADA.
43

 

The plaintiffs negotiated a Consent Decree, which was entered on 

December 20, 2011, and gave Medicaid-eligible nursing home residents in 

Cook County a choice about their living arrangements, thus affording them 

 

38. See E.G. ENBAR ET AL., A NATIONWIDE STUDY OF DEINSTITUTIONALIZATION & 

COMMUNITY INTEGRATION 3 (2004); see also BRADDOCK & HEMP, supra note 1, at 3.  

39. See N.B. ex rel. Buchannan v. Hamos, No. 11 C 6866, 2012 WL 1953146 at *9 
(N.D. Ill. May 30, 2012). 

40. Later amended to Colbert v. Quinn, to reflect the change in Illinois Governorship. 

41. Colbert v. Blagojevich, No. 07 C 4737, 2008 WL 4442597 at *1 (N.D. Ill., Sept. 29, 
2008).  

42. Bulletin, Illinois Sued over Lack of Community-Based Choices for Nursing Care, 15 

NO. 5 ANDREWS HEALTH L. LITIG. REP. 9 (2007). 

43. First Amended Complaint, Colbert v. Blagojevich, No. 07 C 4737, 2008 WL 
4442597 at *2.  
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the opportunity to live in their own homes and participate in the 

community.
44

 The Decree further served to promote the development of 

integrated settings that attempt to maximize individuals’ independence, 

choice, and opportunities.
45

 Further, the defendants and plaintiffs filed an 

Implementation Plan, as required by the Decree, on November 8, 2012, 

which precisely outlined the “strategies and mechanisms” to implement the 

Decree.
46

 This litigation proved an effective means of advancing the efforts 

of balancing the long-term care system in Illinois, and while the certified 

class of this specific suit concerned disabled nursing home individuals, the 

efficacy of such actions would certainly apply to I/DD individuals as well. 

Colbert was the third in a trio of class actions brought against Illinois on 

behalf of people with various disabilities, not just I/DD, that have all 

reached similar court approved settlement agreements.
47

 

While the main focus of this article is to expound upon the utility of 

litigation as a methodology to remove I/DD individuals from institutional 

settings, it is important to note the converse: that litigation can be used with 

similar efficacy to remain in institutions, should a patient desire to do so. In 

Ligas ex rel. Foster v. Maram, a suit was brought on behalf of a number of 

I/DD people who wished to hasten Illinois “down the road to community-

based care.”
48

 Plaintiffs sought to certify a class and to require the state to 

provide community care for those class members. Concerned that they were 

 

44. Consent Decree, Colbert v. Blagojevich, No. 07 C 4737, 2008 WL 4442597 at *2, 
available at http://www2.illinois.gov/hfs/PublicInvolvement/Colbert%20v%20Quinn/Pages/ 
default.aspx 

45. Id.  

46. See generally Implementation Plan, Colbert v. Quinn, No. 07 C 4737, 2011 WL 
389253, available at http://www2.illinois.gov/hfs/SiteCollectionDocuments/Filed%20 
Implementation%20Plan%2011%2008%202012.pdf 

47. Colbert v. Quinn: Landmark Consent Decree Expands Opportunities for Nursing 
Home Residents with Disabilities, http://accessliving.org/index.php?tray=content&tid= 
106top1&cid=118ga58u (last visited April 25, 2013). 

48. Ligas v. Maram, 478 F.3d 771, 773 (7th Cir. 2007). 

http://www2.illinois.gov/hfs/PublicInvolvement/Colbert%20v%20Quinn/Pages/default.aspx
http://www2.illinois.gov/hfs/PublicInvolvement/Colbert%20v%20Quinn/Pages/default.aspx
http://www2.illinois.gov/hfs/SiteCollectionDocuments/Filed%20Implementation%20Plan%2011%2008%202012.pdf
http://www2.illinois.gov/hfs/SiteCollectionDocuments/Filed%20Implementation%20Plan%2011%2008%202012.pdf
http://accessliving.org/index.php?tray=content&tid=106top1&cid=118ga58
http://accessliving.org/index.php?tray=content&tid=106top1&cid=118ga58
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about to become part of a class that would be forced to live in community-

based care, other individuals intervened in the suit to force a distinction and 

clarification that they would have a right to remain institutionalized.
49

 The 

District Court, held, and the Court of Appeals later confirmed, that the 

choice of living situation could certainly be retained if the individuals 

wished to remain institutionalized.
50

 Ligas, which was finalized in a 

groundbreaking Consent Decree on June 15, 2011, gave the individuals 

certified within the class the choice to move into small community-based 

settings, while not necessitating removal for those who opposed being part 

of the class.
51

 Barry Taylor, Legal Advocacy Director at Equip for Equality, 

who served as lead counsel for the plaintiffs, noted that “under this Consent 

Decree, the State of Illinois will move closer to fulfilling the promise of the 

ADA to integrate people with disabilities into our society.”
52

 Ligas 

effectively demonstrates that litigation can be utilized for both purposes; the 

Decree was successful in allowing the class of people wishing to leave 

institutions to do so, and it also clarified for the individuals who wish to 

remain in these settings that they can do so.
53

 

VI. RECOMMENDATIONS 

The legal consensus has repeatedly been that people have a fundamental 

right to live in the least restrictive environment that meets their particular 

needs.
54

 Deinstitutionalization, or the downsizing of state-operated facilities 

in favor of increased community integrated living, best fits this legal 

 

49. Id. 

50. Id. at 774. 

51. NATIONAL COUNCIL ON DISABILITY, supra note 9. 

52. Press Release, Equip for Equality, Court Approves Landmark Agreement Expanding 
Community Living Opportunities for People with Developmental Disabilities, available at 
http://www.equipforequality.org/news/pressreleases/june_15_2011_ligas.php 

53. See Ligas, 478 F.3d at 774.  

54.  Olmstead v. L.C. ex rel. Zimring, 527 U.S. 581, 597 (1999). 

http://www.equipforequality.org/news/pressreleases/june_15_2011_ligas.php
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consensus.  With the frustrations of bureaucracy, the disenfranchised are 

turning to litigation as a means of relief. Given that the Supreme Court has 

held that I/DD individuals have a right to live in the least restrictive settings 

necessary, it is essential that Illinois take further steps to reduce reliance on 

the remaining institutional facilities. While Illinois has made significant 

progress in defining what actions are necessary and formulating goals and 

plans, more can be done to speed up the implementation process. In doing 

so, legal aid organizations should continue to use litigation to hold Illinois 

accountable in reallocating Medicaid resources currently used in large care 

facilities to the Home and Community Based Services (HCBS) Waiver 

Program.
55

 For example, private operators of nursing homes and adult care 

homes and institutional lobbies are extremely powerful within many state 

legislators and will likely continue to hinder any efforts to move Medicaid 

dollars towards the HCBS.
56

 As there are powerful interests that will fight 

to retain as much government funding as possible within the institutional 

settings, it is all the more necessary to advocate for class action litigation to 

force the necessary systemic change.
57

 

VII. CONCLUSION 

While Illinois has made some progress in its efforts to deinstitutionalize 

and provide increased community-based care options, systemic change has 

been slow, in part due to strong institutional lobbies and foreseeable 

bureaucratic tangles.  To ensure that individuals with I/DD are provided 

with their right to the least restrictive care settings possible, legal aid 

agencies, and other private resources must not shy away from utilizing the 

 

55.  See BRADDOCK & HEMP, supra note 1, at 41.  

56.  See BAGENSTOS, supra note 3, at 49-50.  

57.  See BAGENSTOS, supra note 3, at 50. 
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most powerful tool to affect change - litigation.
58

 Further, doing so will also 

force proactive accountability within the Illinois government to fund 

adequate community-based resources. 

 

 

58.  ENBAR et al., supra note 38, at 3 (stating that “several key advocacy groups are now 
considering litigation as the only viable remedy to promote community integration for 
people with developmental disabilities”); see also BAGENSTOs, supra note 3 at 6 (noting that 
“[advocates] of deinstitutionalization are employing the most powerful tool they have ever 
possessed to achieve their goal”). 


