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I.  INTRODUCTION 

The United States healthcare system must improve quality of care for 

patients.
1
  Although medical professionals must provide their patients with a 

certain level of quality, the system cannot sustain merely meeting minimum 

standards any longer.  We must exceed them.  Thus, the government and private 

payors must incentivize greater quality of care. 

Evidence-based medicine, better measurement, and transparency comprise 

the core of the quality initiatives movement.
2
  Unfortunately, these initiatives are 

not penetrating the healthcare sector fast enough.
3
  The absence of a “business 

case” for quality enhancement interventions (QEI) explains the lack of 

penetration.
4
  A business case enables organizations to justify QEIs by realizing a 
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financial return on investment (ROI) within a reasonable timeframe.
5
  Although 

punishing providers most assuredly grabs their attention, a business case acts as 

the carrot, as opposed to the stick, by giving a business incentive to implement 

QEIs.
6
  Rising costs and shrinking margins may be the impetus necessary for 

implementing QEIs that result in a positive ROI throughout the country.
7
  

Misaligned financial incentives are partly responsible for this problem.
8
  For 

instance, a fee-for-service payment system rewards redundant medical care.
9
  

Therefore, quality improvements under a fee-for-service paradigm could actually 

reduce revenue and account for a negative ROI.
10

   

What happens when a hospital successfully implements a QEI?  Chances 

are that the quality of treatment will improve, translating into shorter lengths of 

hospital stays for patients.
11

  Although there will certainly be a cost savings for 

the community and patients, under a fee-for-service system, the hospital will 

likely see a loss in revenue even with cost reductions.
12

  Many healthcare 
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administrators face this problem today.
13

  We need to change healthcare policy to 

align financial and quality interests; however, patients cannot afford to wait any 

longer.
14

  Through proper targeting, hospitals can develop a positive (or near 

positive) ROI to alleviate many of the financial constraints.
15

  By pinpointing 

QEIs at the 20% of patients which generate 80% of costs, a provider is likely to 

see a positive ROI by avoiding unrecoverable costs.
16

   

Without a positive ROI, it is unlikely that widespread quality enhancement 

will occur.  In order to demonstrate this, Part II of this article will outline current 

quality of care initiatives.
17

  Next, Part III discusses how to develop a business 

case for quality of care.
18

  Finally, Part IV analyzes the potential barriers to the 

business case.
19

 

II.  UNDERSTANDING CURRENT QUALITY OF CARE INITIATIVES 

Many in healthcare feel frustrated, concerned, and distrustful about the 

plethora of initiatives utilized to incentivize quality.
20

  These initiatives spawned 

the creation of a whole industry to facilitate these efforts.
21

  Healthcare quality 

reporting began in the early 1970’s as part of a “shopper’s guide” to Philadelphia 

hospitals.
22

  This trend continued and has increased substantially in recent years, 
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largely due to the publication of To Err is Human
23

 and Crossing the Quality 

Chasm,
24

 which raised awareness about the healthcare system’s quality 

shortcomings.  Currently, the Agency for Healthcare Research and Quality and 

the Centers for Medicare and Medicaid Services (CMS) have partnered together 

to improve the quality, safety, and effectiveness of healthcare for all Americans.
25

  

Of course, there are many other private and public organizations involved in the 

attempt to find a panacea for quality. 

Better measurement and transparency underpin the initiatives designed to 

improve quality in healthcare.
26

  In theory, publicizing more information about 

healthcare performance will improve quality by making providers, and the entire 

system, accountable for performance.
27

  Traditionally, the Joint Commission on 

Accreditation of Health Care Organizations led the push for greater hospital 

quality.
28

  In 2003, CMS launched the National Voluntary Hospital Reporting 

Initiative
29

 and offered financial incentives to report quality and safety data.
30

  

The Joint Commission, CMS, and the National Quality Forum promulgated the 

first quality metrics.
31

  Current measure types include:  efficiency, structure, 
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24
 CROSSING THE QUALITY CHASM, supra note 1. 

25
 Carolyn M. Clancy, M.D., Dir. of the Agency for Healthcare Research & Quality, Testimony on 
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26
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30
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process, intermediate outcome, outcome, and patient centeredness.
32

  Essentially, 

these mechanisms strive to improve quality through many different programs, 

such as bonus payments, regulatory mandates, market-driven effects, and even 

morality.
33

  Because of the significant expense often associated with QEIs, 

organizations must understand how enhanced quality will affect their financial 

performance.    

Quality-based payments, known as “Value Based Purchasing”, such as 

pay-for-performance (P4P), account for a large part of quality incentives.
34

  

Various forms of P4P, which reward hospitals and physicians for better 

performance, litter reimbursement schemes in modern medicine.
35

  From a 

business perspective, however, the real concern is being paid less.
36

  For example, 

CMS’ “never event program” simply refuses to reimburse hospitals for a number 

of events listed on the National Quality Forum’s “never events list.”
37

  These 

events are unambiguous, preventable, serious, and adverse, including surgery on 

the wrong body part, leaving an object in the patient’s body, and the use of 

contaminated drugs.
38

  This initiative sparked similar programs from private 
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32
 See CTRS. FOR MEDICARE & MEDICAID SERVS., ROADMAP FOR QUALITY 3 (2009), available at 
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Healthcare, 35 AM. J.L. & MED. 442, 450 (2009). 
36
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37
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38
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insurers, such as Aetna and Wellpoint.
39

  Although its full effect is unclear, many 

believe that linking quality and payment will reduce unnecessary cost.
40

  In fact, a 

Thomson Reuters study estimated that hospitals stand to lose $23,772 annually, as 

a result of “never events.”
41

  Although these financial penalties may incentivize 

quality improvement, organizations seemingly need greater incentive.  A business 

case acts as a solution to the problem.   

III.  MAKING A BUSINESS CASE FOR QUALITY 

 There are many definitions of the “business case for quality.”  The most 

appropriate is likely the one set forth in an article written by Sheila Leatherman, 

which propelled “business case” research.
42

  According to Leatherman, a 

“business case” exists if the organization receives a financial ROI from its QEI 

within a reasonable time frame, and if the QEI leads to a positive, indirect effect 

on the organization.
43

  This could manifest itself through efficiency, market share, 

or even morale.
44

   

  Leatherman limits her definition primarily to direct financial 

considerations, but there are often indirect factors that may make a QEI argument 

more persuasive.
45

  Additionally, it rules out other factors like economic and 
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39
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40

 Martin & Tenney, supra note 34. 
41

 Wilson, supra note 36. 
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 See MICHAEL BAILIT & MARY BETH DYER, BEYOND BANKABLE DOLLARS:  ESTABLISHING A 

BUSINESS CASE FOR IMPROVING HEALTH CARE 6 (Commonwealth Fund 2004), available at 

http://www.commonwealthfund.org/Content/Publications/Issue-Briefs/2004/Sep/Beyond-

Bankable-Dollars--Establishing-a-Business-Case-for-Improving-Health-Care.aspx. 
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social benefits.
46

  For example, a patient may benefit as a result of a QEI, either in 

cost, quality, or both; however, a provider may see increased costs and less 

revenue as a result of better care.
47

  This could be the result of misaligned 

financial incentives, a lengthy ROI, or even an implementation problem, such as 

motivating physicians.
48

  Although less tangible motives, like philanthropy, are 

certainly laudable, providers surely need greater incentive to jumpstart private 

quality enhancements.  Nevertheless, by utilizing direct and indirect financial 

considerations, organizations may be able to make a business case for quality.
49

   

A.  Internal Financial Incentives 

Overwhelmingly, Leatherman’s analysis showed a loss for nearly every 

provider that conducted a QEI.
50

  On the other hand, individual patients and 

society fared well in general.
51

  Perverse payment incentives were largely 

responsible for this outcome.
52

  For example, the Henry Ford Health System 

implemented a lipid clinic that was designed to improve the monitoring of statin 

therapy and the management of patients with high serum cholesterol levels.
53

  The 

clinic demonstrated clear gains, however, they could not justify expanding the 

clinic beyond their capitated health plan because it would result in a displaced 

ROI.
54

  The costs averted would likely accrue for another stakeholder because the 
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46
 Leatherman et al., supra note 5, at 19. 
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patients would move on to another healthcare provider.
55

  Although the Health 

System in this case was unable to fully maximize its quality and cost impact, 

organizations can utilize ROI analysis to target different population subsets in 

order to determine which will generate the greatest ROI.
56

   

Although central to developing a business case, placing too much focus on 

financial incentives may actually reduce quality and ostracize physicians.
57

  

Alternatively, improving quality through evidence-based medicine may develop 

better care, and consequently, save money.
58

  In 1995, the Children’s Hospital and 

Health Center of San Diego developed a program instituting clinical pathways 

that were “designed to increase the likelihood of positive outcomes based upon 

the effective and efficient use of utilizing evidence, best practices, and clinical 

expertise.”
59

  From fiscal years 1995 to 2001, the Children’s Hospital generated 

an estimated $5.4 million in cumulative direct cost savings.
60

  As expected, 

however, misaligned incentives led to losses in terms of direct financials.
61

  This 

was a direct result of payment on a per diem basis, where reductions in patient’s 

hospital stay meant forfeiting millions of dollars in revenue annually.
62

  

Accordingly, these savings accrued to the payor rather than to the provider.
63

  

Interestingly enough, experts contend that such a program may be more 
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55
 Id. at 20-21. 

56
 ALLISON HAMBLIN & CHAD SHEARER, MAXIMIZING QUALITY AND VALUE IN MEDICAID:  USING 
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(Commonwealth Fund 2009), available at http://commonwealthfund.org/Content/Publications/ 

Issue-Briefs/2009/Apr/Maximizing-Quality-and-Value-in-Medicaid.aspx. 
57
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60
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successful, in terms of a direct business case, if it were instituted at an adult 

hospital.
64

  This is largely because Medicare reimbursement is on a per discharge 

basis where a reduction in the length of a patient’s hospital stay results in a 

financial gain.
65

  Accordingly, if a similar program targeted a group that would 

result in aligned financials, it could surely result in a true business case.  

Nevertheless, although the Children’s Hospital could not show a direct ROI, 

many external sources proved beneficial for the organization by resulting in an 

overall positive ROI.
66

 

B.  External Financial Incentives 

Outside of the internal bankable dollars lie potential outside sources of 

increased revenue.  Certainly, P4P programs are growing rapidly,
67

 but some 

providers are seeing a form of P4P through gain-sharing with payors.
68

  

Additionally, reduced malpractice costs can result in a large indirect ROI that 

providers cannot ignore.
69

  Also, quality improvement may streamline processes 

which increase capacity, and revenue.
70

  Lastly, and potentially the most 

important, is an increase in market share.
71

 

  In addition to direct benefits, a successful QEI may improve an 

organization’s image and reputation and, as a corollary, increase market share and 
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64
 Id. at 32. 

65
 Id. 

66
 Id. at 34. 

67
 HEALTH L. HANDBOOK, supra note 33.     

68
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69
 Wilson, supra note 36.  

70
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patient volume.
72

  This could also potentially attract and retain high-quality 

staff.
73

  A competitive market may be essential to parlay these changes into 

increased market share, but there is something to be said for successfully 

implementing a QEI in a less competitive market.
74

  As Leatherman and her 

colleagues noted, providers will be unable to realize indirect benefits unless 

consumers are able to perceive quality differences.
75

  In doing so, providers must 

use data presentation approaches that reduce the complexity and burden that 

consumers face in evaluating quality reports.
76

   

  Through the use of a well-developed QEI and, as a result, increased 

capacity, the Children’s Hospital was able to attract unprecedented levels of 

business without a large capital outlay.
77

  To illustrate, Children’s Emergency 

Department, originally built to serve 25,000 children in 1984, actually served 

55,000 in 2000.
78

  Additionally, the increase in market share and improved public 

image led to better relationships with private payers.
79

  Finally, a large part of the 

Children’s Hospital’s success was due to better information technology through 

computerized physician order entry.
80

  This led to savings from avoided harm, 

which reduces litigation, additional treatment, and disciplinary costs.
81

  In sum, 
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 BAILIT & DYER, supra note 45.  

73
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74
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75
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76
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 Id. at 35-36. 
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organizations can develop a comprehensive business case through proper 

targeting and the use of external benefits.  Nevertheless, potential barriers exist.  

IV.  POTENTIAL BARRIERS 

  A provider can implement endless change, but without the willing 

collaboration of physicians, most, if not all, initiatives are destined to fail.
82

  This 

includes health plans because many of Health Effectiveness Data and Information 

Set measures that monitor quality reflect physician services.
83

  Although non-

financial methods can enable hospital-physician collaboration, it seems that 

various gain-sharing arrangements provide increased cooperation.
84

  Gain-sharing 

is a type of incentive arrangement where hospitals and physicians share in the 

reduction of the hospital’s patient care costs based on standardized changes in 

patterns.
85

   

Unfortunately, many barriers to implementing gainsharing programs exist.  

Fraud and abuse laws constrict most plans that would sufficiently incentivize 

physicians.
86

  For example, the Civil Monetary Penalties Statute prohibits 

remuneration, directly or indirectly, to a physician to reduce or limit services 

provided to CMS patients.
.87

  Alternatively, exceptions under the Stark Law for 

physicians through the bona fide employment and personal services exceptions 
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82
 See HEALTH L. HANDBOOK, supra note 2, at § 5:4.    

83
 See id. 

84
 Claiborne et al., supra note 35, at 485.  

85
 Id.  

86
 See HEALTH LAW HANDBOOK, supra note 2, at § 5:4; See also Richard S. Saver, Squandering 

the Gain:  Gainsharing & the Continuing Dilemma of Physician Financial Incentives, 98 NW. U. 

L. REV. 145, 150 (2003). 
87
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may apply.
88

  It appears, however, that CMS may be making changes to the Stark 

law by instituting a specific exception for gain-sharing or “incentive” programs 

which will require compliance with the specific guidelines.
89

  Finally, the Anti-

Kickback Statute may be an impediment, as no specific exception for gain-sharing 

arrangements exists.
90

  Of course, these issues require considerably more legal 

analysis, and are most assuredly fact-intensive inquiries.  Nevertheless, 

organizations must be aware of potential legal land-mines.  

V.  CONCLUSION 

It remains clear that quality initiatives are, by no means, easy to 

accomplish.  On the other hand, there are a plethora of potential incentives for 

providers to engage in quality enhancement.  A large amount of literature focuses 

on P4P as one way to incentivize better care; however, it seems insufficient by 

itself.  Thus, it is essential to develop a business case.  Although most business 

case studies focus on direct financial ROI, by expanding the scope, providers can 

justify interventions through greater market share, lower malpractice costs, and 

moral leadership.  On the policy side, changes that align financial incentives with 

quality targets will vastly increase private action.  Until then, organizations should 

attempt to implement new programs by partnering with physicians and payors to 

develop financially cognizable interventions.  
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89
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90
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