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I. INTRODUCTION 

There are currently over 48 million people in the United States who do 

not have health insurance, accounting for 15.7% of the U.S. population.
1
  

One of the mechanisms by which the Patient Protection and Affordable 

Care Act (the PPACA) plans to decrease the number of uninsured persons 

in the United States is the implementation of State healthcare exchanges 

(exchanges). 

While universal healthcare proponents were disappointed by the lack of a 

public option in the PPACA, state healthcare exchanges will be either state 

or federal-run programs designed to provide health insurance to many 

uninsured persons, by increasing competition among insurers.
2
  Exchanges 

will be online marketplaces where individuals and small businesses can find 

and compare private health insurance options.
3
  Comparisons have been 

made to web sites like Travelocity or Amazon, which allow consumers to 

compare products and services in one location.
4
 Exchanges will be designed 
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to bring a new level of transparency to the healthcare insurance market, 

allowing individuals to compare plans based on both price and quality.
5
  

Insurance prices could decrease by increasing competition among insurers 

as well as allowing individuals and small businesses to come together to 

purchase insurance.
6
  An estimated twenty-two million individuals could 

enroll in exchange programs nationally by 2014.
7
  In an attempt to bolster 

public confidence in the exchange programs, as well as to set an example 

for public use of the exchanges, members of Congress will even be required 

to get their health insurance through an exchange.
8
 

While the PPACA in its entirety has been met with resistance from the 

public, due in large part to the individual mandate included in the law, 

commentators and the general public support many of the individual 

provisions, including state healthcare exchanges.
9
  Recent polls show that 

even eighty percent of Republicans favor the creation of state healthcare 

exchanges.
10

 

The PPACA gave the States the option to establish a State-based 

exchange, operate in a State partnership exchange, or allow the Secretary of 

the Department of Health and Human Services to operate a Federally-
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facilitated exchange.
11

  States were required to submit plans for how they 

intend to operate their exchanges or whether they will be participating in a 

state partnership exchange by November 16, 2012, in order to have the 

exchanges fully operational by the deadline of January 2014.
12

 

This paper will discuss the state of healthcare coverage specifically in the 

state of California, and the challenges the state faces in providing healthcare 

to its population.  This paper will then discuss the progress made by the 

state of California in establishing a healthcare insurance exchange, and the 

structure of this exchange.  This paper will also explore the past efforts by 

California to create an exchange, and whether the current effort to create an 

exchange will be more successful than previous efforts. 

II. THE STATE OF HEALTHCARE COVERAGE IN CALIFORNIA 

The attempt to create a successful and efficient exchange in California 

will likely be highly scrutinized.
13

  California’s healthcare troubles are a 

microcosm of issues prevalent throughout the U.S. healthcare system.  

California has the highest number of uninsured people in the United States, 

at over seven million, and one of the highest percentages of uninsured 

people in the United States, at sixteen percent.
14

  Budgetary problems also 
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make California an interesting case study.
15

  Because of these problems, 

Anthony Wright, executive director of the advocacy group Health Access 

California believes that “If it can be done here, it can be done anywhere”.
16

 

California has been proactive when it comes to implementing its 

exchange.
17

  In September of 2010, California became the first State to sign 

its exchange into law, creating the California Health Benefit Exchange 

(HBEX).
18

  As of September 14, 2012, the HBEX has already hired fifty 

employees, and plans to hire at least fifty more.
19

  California has also been 

proactive in acquiring federal grant money to establish the HBEX, receiving 

$236 million before the Court made its ruling on the constitutionality of the 

PPACA.
20

 

Expectations for the HBEX are high.  Estimates have put the number of 

uninsured individuals in California who will purchase health insurance 

through the HBEX at around five million.
21

  Of this five million figure, 

three million are expected to do so with the help of federal subsidies, while 

two million are expected to do so without federal assistance.
22

 

III. STRUCTURE OF THE CALIFORNIA HEALTH BENEFIT EXCHANGE 

California chose to create its exchange as a freestanding governmental 
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body, unaffiliated with any existing agency.
23

  This type of formation may 

help to keep the HBEX free from political influence or interest group 

influence.
24

  As is required by law, a governing board will oversee the 

HBEX.
25

  All five of the initial board members are current or former 

government employees.
26

  While some states have included representatives 

from large insurance providers, California prohibits any insurance 

representatives from serving on the board.
27

  Although there will be no 

representation on the governing board, a significant portion of the HBEX 

will be implemented by the private sector.  In June 2012, California 

awarded Accenture a contract to implement the eligibility and enrollment 

system of the HBEX.
28

  California will use an active purchaser model in 

order to determine which insurance providers will be included in the 

HBEX.
29

  This selective contracting model will be used in order to 

maximize consumer value and shape the healthcare delivery system by 

keeping low-quality providers out of the HBEX.
30

  One concern with this 

type of contracting model is that it could cause the HBEX to be too 

exclusionary, minimizing the number of insurers and decreasing 
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competition within it. 

While the HBEX will be able to actively include or exclude insurers 

from the exchange, federal law has established minimums for what an 

insurance plan must provide in order to be included in it.
31

  The health 

insurance market can be complicated to most buyers, as insurers confuse 

buyers with a wide array of benefits, co-pays, deductibles, and premiums.
32

  

Under the PPACA, an insurance plan must provide ten essential benefits, 

including hospitalization, lab services, maternity care and prescription 

drugs.
33

  In order to further simplify the insurance-purchasing experience 

for buyers, the PPACA requires participating insurers to offer plans at four 

levels: bronze, silver, gold, and platinum.
34

  Mandates such as these are 

included in order to increase the transparency of insurance plans as well as 

insure that buyers are receiving quality care through the HBEX. 

IV. THE HPIC/PACADVANTAGE AND LESSONS FOR THE FUTURE 

The California HBEX will not be the first attempt to create a healthcare 

exchange.  In 1992, California established the Health Insurance Plan of 

California (HIPC).
35

  It was started with similar goals in mind as the current 

healthcare exchange provisions of the PPACA – to give small businesses in 

California the collective power to negotiate for lower insurance premiums.
36
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It began as a state-operated health insurance purchasing pool.
37

  In 1999, the 

HIPC was contracted out to the Pacific Business Group on Health, who 

renamed the project PacAdvantage.
38

  The program was not successful.  

Although the initial plan of the HIPC was to enroll 250,000 individuals in 

the first two years, only 150,000 individuals enrolled within the first five 

years.
39

  This lack of enrollment accounted for only two percent of the 

small-market group, the very group for which HIPC was intended to 

provide insurance.
40

 

There were several problems that ultimately doomed the 

HIPC/PacAdvantage.  The main problem was that the HIPC/PacAdvantage 

did not maintain the enrollment volume required to be effective, and, in 

turn, did not maintain enough interest from insurers.
41

  The second major 

problem of the HIPC/PacAdvantage was that insurers began to use the 

exchange solely to appeal to high-risk buyers, a process known as “adverse 

selection”.
42

 

Changes in the healthcare landscape brought about by the PPACA, as 

well as changes in the structure and method of implementation by the 

California HBEX should alleviate these two major problems.  One of the 

factors that limited the number of enrollees in the HIPC/PacAdvantage was 

that individuals were not required to purchase health insurance.  The 

individual mandate, the provision that requires all individuals to purchase 

health insurance, becomes effective in 2014, the same year as the 
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exchanges.
43

  The other key provision of the PPACA that will increase the 

California HBEX’s likelihood of success is the subsidies provided by the 

federal government.
44

  These federal credits, which will assist low and 

moderate-income individuals in purchasing insurance, will only be 

accessible within an exchange.
45

  The influx of several million new 

customers, many of whom will have their health insurance plans subsidized 

by the government, should make the HBEX attractive to insurers.
46

 

Another key to maintaining enrollment in the Exchange is to increase 

awareness of the program. According to a California Field Poll, seventy-

five percent of those surveyed who are currently uninsured and would be 

purchasing insurance through the private market expressed an interest in 

doing so through the HBEX.
47

  However, only seventeen percent of those 

surveyed were even aware of the HBEX.
48

  In order to increase awareness, 

the HBEX is beginning to market itself aggressively, and, given the great 

diversity within the state, creative strategies will have to be employed.  

Ogilvy Public Relations Worldwide was awarded a $900,000 contract to 

market the HBEX, and they have already begun to implement creative 

marketing strategies.
49

  Strategies have ranged from advertising on coffee 

cup sleeves at community colleges in order to reach adult students to 
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advertising at professional soccer matches to reach young Hispanic men.
50

  

There are even plans to incorporate the HBEX into mainstream television, 

through shows like “Modern Family” and “Grey’s Anatomy”.
51

 

The other major problem that contributed to the end of the 

HIPC/PacAdvantage was adverse selection.  As individuals who are in 

poorer health and who have higher health expenses begin to enroll in an 

exchange, and lower-cost individuals who have lower health expenses 

enroll outside of it, it becomes too expensive for insurers to participate in 

the exchange.
52

  Insurers discontinue their participation in the exchange, 

decreasing competition within the exchange, and increasing the prices of 

premiums within the exchange.
53

  A simplified way of putting it is that 

adverse selection occurs when purchasing or offering health insurance 

outside of an exchange becomes more attractive to purchasers and insurers 

than doing so within the exchange.  In the HIPC/PacAdvantage, adverse 

selection caused the number of insurers offering health plans within the 

exchange to decrease from 24 to 3 from 1992 to 1996.
54

 

There are several safeguards included in the California HBEX that are 

designed to lower the risk of adverse selection.  California’s decision to use 

an active purchaser model in selecting health plans to be included in the 

exchange will prevent the HBEX from becoming merely a dumping ground 

for high-risk plans.  The active purchaser model will allow the HBEX to 

 

50.  Id. 

51.  Id. 

52.  Lueck, supra note 44. 

53.  Sharon Silow-Carroll et. al, Health Insurance Exchanges: State Roles in Selecting 
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available at http://www.commonwealthfund.org/Newsletters/States-in-Action/2011/Mar/ 
February-March-2011/Feature/Feature.aspx#1. 
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maximize value for consumers by selecting high-performing plans.
55

  

California’s requirement that insurers offer each of the PPACA’s four metal 

levels will lower the risk of adverse selection taking place as well, as 

insurers will not be able to simply offer high-risk plans within the HBEX.
56

  

The other important provision in the HBEX legislation is the requirement 

that all products and plans offered within the exchange be consistent with 

those offered outside of the exchange.
57

  This will prohibit insurers from 

offering vastly different plans within and outside of the HBEX, decreasing 

the likelihood of adverse selection taking place. 

V. ADDITIONAL HURDLES 

There are still significant obstacles to overcome in order for the 

California HBEX to be successful.  The first, and most prevalent, is the cost 

to the state, whose budget is already being stretched significantly.  Despite 

the fact that the federal government is financing a great deal of the 

exchange, California’s contribution could exceed two billion dollars per 

year.
58

  To help close a sixteen billion dollar deficit, Governor Brown has 

already cut over one billion dollars from Medicaid, and is now relying on 

voters to approve temporary tax increases in order to avoid more cuts.
59

  If 

there is no improvement in the State’s financial situation, the HBEX may 

fail.  Political uncertainty also makes the future of the HBEX difficult to 

predict.  Many Republicans have pledged to repeal the PPACA.
60

  Even if 

attempts at a complete repeal are unsuccessful, there could be significant 
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Vol 22, 2012   Annals of Health Law 70 
CALIFORNIA HEALTH BENEFITS EXCHANGE 

 
 

 

changes to the exchanges that may require restructuring the way that the 

exchanges operate. 

VI. CONCLUSION 

Despite the failures of the HIPC/PacAdvantage, expectations for the 

California HBEX are high.  With the chance to provide healthcare insurance 

to a large uninsured population, and to provide more affordable healthcare 

to those who already have insurance, California has been very proactive in 

their creation of the California HBEX.  Many of the obstacles that doomed 

the HIPC/PacAdvantage have been removed by the PPACA, and others can 

be avoided through careful planning by the individuals charged with 

designing, implementing, and marketing the HBEX.  The individual 

mandate, the requirement that insurance plans in the HBEX meet certain 

minimum requirements, and the requirement that the plans offered within 

the HBEX are similar to the plans offered outside of it will help to ensure 

that the California HBEX does not experience the adverse selection that 

doomed the HIPC/PacAdvantage and similar efforts in other states. The 

California HBEX could be a very valuable tool in curbing rising healthcare 

costs and helping to provide health insurance coverage to more people in a 

state with high healthcare costs and a large uninsured population. 

 


