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Introduction

The Indian Child Welfare Act of 1978 (ICWA) is
a unique and important legal document impacting
the rights of Native American communities. The Act
ought to be understood both historically and legally
in an effort to secure optimal compliance with the
Act on behalf of Native American children and fam-
ilies, While the political and social significance of
the Act is more widely known, its history remains
relatively unknown throughout the child welfare
system In the United States, and thus enforceable
rights for Native Americans may be neglected. In
addition, the lack of compliance with the ICWA runs
the risk of interfering with cultural preservation of
tribal communities. This risk prompted legislators to
implement the Act. In order for the ICWA to be suc-
cessful as a public policy measure, there must be a
more widespread understanding throughout the
child welfare community of the legal significance of
the Act, the historical background of the Act, and the
cultural and social consequences of not complying
fully with the Act.

Historical Background

Throughout the history of the United States, rela-
tionships between the Native American community
and the federal government have been wrought with
tension. Upon the arrival of the European settlers,
competition for resources and cultural differences
led to intense hostilities. Formal difficulties between
the two groups commenced with the creation of the
federal government in the 1700's, as the Native
American community viewed themselves as a sepa-
rate and distinct nation from the emerging United
States federal government (Feagin & Feagin, 1996).
In an effort to address this conflict, the government
acknowledged that Native Americans were a self-
governing nation through the policy set forth in the
Northwest Ordinance, but this policy considered the
separate Native American government as a hostile
nation (Feagin & Feagin, 1996). Despite this view-
point, the federal government significantly recog-
nized Indian tribes as having distinct governments in
Article I of the United States Constitution; however,
subsequent legislation suppressed the self-governing
rights and cultural needs of the Native American
community.

In the nineteenth century, the federal government
passed a series of laws aimed at disrupting the exist-
ing Indian tribes and ultimately designed to force the
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assimilation of Native Americans into the develop-
ing American culture (Churchill, 1993). The most
significant of these policies were the Indian
Removal Act of 1830 and the Dawes Act of 1887
(Spicer, 1980). The Indian Removal Act of 1830
extinguished the rights of Indians to own land east of
the Mississippi River and forced marches of Native
Americans. Relocation created new challenges and
posed survival risks for Native Americans where
unfamiliar agricultural skills were required and dif-
ferent game was to be hunted (Feagin & Feagin,
1996). Of the nearly 50,000 individuals affected by
this removal, over half died in the process of reloca-
tion (Morales & Sheafor, 1998).

While the Indian Removal Act decreased the land
base of the Native American population, the Dawes
Act attempted to force the assimilation of Native
people into U.S. culture through creating a depen-
dency of Native people on the American economic
structure (Morales & Sheafor, 1998). The passage of
the Dawes Act specifically generated this dependen-
cy by allowing Native Americans to become citizens
of the United States, provided that they show them-
selves to be “competent” in managing land allot-
ments provided by the U.S. government (Adams,
1995). Inherent in this policy was compliance with
the dictates of the U.S. federal government, although
it was masked as an act of good-natured paternalism.

A statement issued by the Commissioner of
Indian Affairs in 1886 embodied the attitude toward
NMNative Americans prevalent at that time. The
Commissioner said, “If you want to solve the Indian
problem you can do it in one generation. You can
take all of the children of school age and move them
bodily out of the Indian country and transport them
to some other part of the United States where there
are civilized people ... If you take these kids away
and educate them to make their own lives, they
wouldn’t come back here” (Feagin & Feagin, 1996).
From this statement and the political forces behind
it, a movement flowed known as the “boarding
school era.”

The rules and regulations which governed the
boarding schools created for Native American chil-
dren were designed to suppress the cultural identi-
ties of the Native American children by indoctrinat-
ing the children with the norms of “white” society.
In order to achieve this objective, the children were
denied contact with their families, forced to cut their
hair, taught Christian doctrine, and forbidden to
speak their native language (Churchill, 1993).
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