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On November 15, 2017, the Senate unanimously passed the Criminal Antitrust Anti-

Retaliation Act of 2017. The Bill proposes amendments to the Antitrust Criminal Penalty 

Enhancement and Reform Act of 2004 and “provide[s] anti-retaliation protections for antitrust 

whistleblowers.”1 In its current form, however, the Bill lacks sufficient incentives for innocent 

third-party employees to report criminal price-fixing cartels. The Bill would merely compensate 

employees for retaliatory action, without providing additional financial incentives for employees 

to report criminal violations of the antitrust laws. This article explains efforts to enact anti-

retaliation legislation and explores the potential benefits of amending the current Bill to include 

additional financial rewards for employee whistleblowers. 

The proposed legislation prohibits an employer from retaliating against a “covered 

individual” who reports a criminal2 price-fixing cartel under section 1 or 3 of the Sherman Act.3 

Covered individuals include not only employees and agents, but also contractors and 

subcontractors.4 In particular, the Bill protects “covered individuals” who inform the Federal 

Government or a supervisor of a criminal “violation [of] the antitrust laws . . . or any act or 

omission reasonably believed” to be such a violation.5 The Bill also protects employees who 

                                                           
1 S. 807, 115th Cong. (2017). 
2 S. 807 § 216(a)(4) (“Rule of Construction. —The term ‘violation’, with respect to the antitrust laws, shall not be 

construed to include a civil violation of any law that is not also a criminal violation.”) 
3 S. 807 § 216(a)(3)(A) (“Antitrust Laws. —The term ‘antitrust laws’ means section 1 or 3 of the Sherman Act”). 
4 S. 807 § 216(a)(3)(B). 
5 S. 807 § 216(a)(1)(A). 
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“testify” or “otherwise assist a Federal Government investigation” relating to criminal violations 

of the antitrust laws.6 Under the proposed legislation, employees who are consequently fired, 

demoted, or suffer other retaliation may file a petition with the Department of Labor. 

Compensatory remedies include back-pay with interest, reinstatement, and special damages such 

as attorney’s fees.7 

The Bill attempts to help federal investigators discover unlawful cartels, which by their 

nature are secretive and hard to detect.8 Existing reporting programs, such as the Antitrust 

Division’s Leniency Program, encourage cartel participants to report unlawful activity.9 This 

leniency program has been incredibly effective, resulting in over 90% of the $5 billion plus in 

antitrust fines levied against companies by the DOJ since 1996.10 The proposed legislation seeks 

to expand the pool of persons reporting antitrust violations to innocent third-party 

whistleblowers, and was recommended by a 2011 Government Accountability Office (GAO) 

Report.11 

 The Senate unanimously passed similar whistleblower protection bills in 2013 and 2015, 

but they were never sent to committee or put to a vote in the House of Representatives. 

Republican Senator Charles Grassley of Iowa and Democratic Senator Patrick Leahy of Vermont 

have co-sponsored each iteration of the Bill, and, in 2017, they gained bipartisan support from 

                                                           
6 S. 807 § 216(a)(1)(B). 
7 S. 807 § 216(c)(2) (Compensatory damages include “reinstatement with the same seniority status,” “back pay, with 

interest,” and special damages . . . including litigation costs, expert witness fees, and reasonable attorney’s fees.”). 
8 Scott D. Hammond, U.S. DEP'T OF JUSTICE – ANTITRUST DIVISION, The Evolution of Criminal Antitrust 

Enforcement Over the Last Two Decades at 2 (Feb. 25, 2010), www.justice.gov/atr/public/speeches/255515.pdf. 
9 Id. at 3. 
10 Id.  
11 U.S. GOV’T ACCOUNTABILITY OFFICE, GAO-11-619, CRIMINAL CARTEL ENFORCEMENT: STAKEHOLDER VIEWS 

ON IMPACT OF 2004 ANTITRUST REFORM MIXED, BUT SUPPORT WHISTLEBLOWER PROTECTIONS at 50 (July 2011) 

(hereinafter “GAO REPORT”). 
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six additional Senators, five Democrats and one Republican.12 This increased bipartisan support 

may strengthen the current Bill’s chance of being passed by the House.  

Furthermore, considering the upcoming elections, both parties have incentives to crack 

down on price-fixing cartels. If the Bill passed, legislators on both sides of the aisle would have a 

piece of legislation to take back to their constituents. As quoted in Bloomberg Law, Professor 

Christopher Sagers of Cleveland State University noted: A “hardcore price-fixing cartel is 

nobody’s constituency, and you can win points for getting tough on wrong-doers without hurting 

your support anywhere.”13 Similarly, Bloomberg Law quoted Steve Cernak of Schiff Hardin as 

saying, “I can see it passing, as both political parties can use it to show themselves being tough 

on antitrust.”14 Despite these increased political incentives and support, the 2017 Bill has yet to 

move forward in the House.15 The discussion below addresses shortcomings which may limit the 

current Bill’s chances of being enacted into law.  

Will the Proposed Legislation Increase Reporting? 

 It is unclear whether the Bill will increase reports of criminal price-fixing conspiracies. 

The Bill’s sponsors have repeatedly pointed to the fact that the antitrust leniency program 

provides incentives and protections for wrong-doers who report misconduct, but no such 

incentive or protection exists for innocent third-party employees. The Bill seeks to remedy that 

anomaly by providing employment protections for third-parties. In the GAO report leading up to 

the Bill, 16 of 21 key stakeholders supported whistleblower protections for employees who 

                                                           
12 163 CONG. REC. S7001-03 (2017) (Sen. Coons (D-DE), Sen. Kennedy (R-LA), Sen. Klobuchar (D-MN), Sen. 

Blumenthal (D-CT), Sen. Feinstein (D-CA) added as co-sponsors); 163 CONG. REC. S7214-02 (2017) (Sen. Warren 

(D-MA) added as co-sponsor). 
13 Antitrust Whistleblower Protection Bill Advances in Senate, 110 Antitrust & Trade Reg. Rep. (BNA) No. 2819, at 

1254-55 (Nov. 2, 2017). 
14 Id. 
15 S. 807, 115th Cong. §216 (as held at desk by House on Feb. 12, 2018). 
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report criminal antitrust violations.16 They believed these protections would motivate more 

individuals to come forward and report these crimes.  

 Still, the employees that the Bill seeks to protect may not know of criminal antitrust 

violations occurring at their workplace. The secretive nature of a price-fixing conspiracy makes 

it unclear whether employees outside of the conspiracy will be privy to conversations that 

executives have with their competitors. To quote Mr. Cernak again, “I don’t think we’ve had 

many, or any, examples where top execs were fixing prices and lower level employees knew it 

and were afraid to say something.”17  

Furthermore, even when employees have reason to suspect a price-fixing conspiracy, the 

Bill provides only weak anti-retaliation incentives. The proposed legislation would not provide 

any form of bounty or additional financial incentive for an employee to report antitrust violations 

by her employer. In the GAO report, many stakeholders stated that such an incentive could 

motivate more whistleblowers to report antitrust violations.18 Three stakeholders maintained that 

the mere existence of such a reward could, itself, destabilize cartels and deter their formation by 

increasing fear and uncertainty of detection.19 Other stakeholders expressed concern that adding 

a reward provision would have negative consequences, such as undermining credibility of 

whistleblower witnesses and increasing reports of violations that lack sufficient information to be 

useful.20 On the balance, however, the lack of a financial incentive to report will likely prevent 

                                                           
16 GAO REPORT, supra note 11 at 46. 
17 Antitrust Whistleblower Protection Bill Advances in Senate, 110 Antitrust & Trade Reg. Rep. (BNA) No. 2819, at 

1254-55(Nov. 2, 2017). 
18 GAO REPORT, supra note 11 at 37. 
19 Id. 
20 Id. at 38. 



5 
 

this proposal from meaningfully increasing the number of antitrust violations being reported by 

employees. 

How Could the Bill Be Improved? 

A reward or bounty provision would strengthen the incentives for whistleblowers to come 

forward. The reward could be a set amount, or it could be modeled after the IRS whistleblower 

program, in which a percentage of the fines and penalties levied against a violator are set aside to 

reward the whistleblower. The IRS whistleblower statute allows any party who is aware of 

another’s tax violation to report it and, if taxes and penalties are recovered, the whistleblower 

may receive up to 30% of the amount recovered.21 The IRS whistleblower program, which was 

also proposed by Sen. Grassley and enacted in 2006, has been a huge success. The number of 

whistleblower tips more than doubled between 2007 and 2012, and the amount of unpaid taxes 

collected increased more than threefold.22  

Lawyers and scholars have mixed views on the feasibility and effectiveness of reward 

provisions in antitrust enforcement.23 While IRS whistleblowers can initiate qui tam civil 

enforcement proceedings, the DOJ has sole authority to bring a federal criminal case.24 Still, this 

limitation does not rule out a bounty provision in which the government maintains control over 

the criminal case but rewards whistleblowers for their assistance. As noted below, the benefits of 

a bounty provision outweigh potential drawbacks.  

                                                           
21 26 U.S.C. § 7623(b)(1); See also https://www.irs.gov/compliance/whistleblower-informant-award 
22 INTERNAL REVENUE SERVICE, Fiscal Year 2012 Report to the Congress on the Use of Section 7623 at 17 (2012), 

(www.irs.gov/pub/whistleblower/2012%20IRS%20Annual%20Whistleblower%20Report%20to%20Congress_mvw

.pdf) 
23 GAO REPORT, supra note 11 at 38. 
24 Id. at 38. 
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First, while a substantial increase in the number of whistleblower tips could strain the 

DOJ’s investigative resources, an increase in funding could alleviate this concern.25 If legislators 

truly wish to promote antitrust enforcement, then they should also provide funds necessary to 

support investigations. Further, a temporary increase in funding could eventually be offset by 

allocating any increase in fines and penalties collected from whistleblower tips to the DOJ’s 

enforcement budget.26 

Second, rather than deterring wrongdoers from self-reporting violations to the DOJ, a 

bounty program could boost participation in the leniency program.27 Antitrust violators would 

have strong incentives to self-report earlier on, if they suspected that employees were wise to the 

company’s illegal activities. Otherwise the employees might report violations before wrongdoers 

had a chance to take advantage of leniency provisions.28 

Third, bounty provisions are unlikely to materially undermine witness credibility. The 

government must almost always rely on a cartel member to prove guilt beyond a reasonable 

doubt.29 Thus, on their own, lower level employees who are not part of the cartel are less likely 

to be key witnesses. Furthermore, wrongdoers who testify as a condition of their use of the 

leniency program are already used in antitrust enforcement cases without substantial concerns 

about their credibility.30  

Finally, the prospect of a reward provision generating false or fraudulent whistleblower 

tips does not seem overwhelming. Other agencies operating rewards programs—such as the 

                                                           
25 GAO REPORT, supra note 11 at 44. 
26 Id. at 44 (False Claims Act bounty provision resulted in $9.6 Billion being recovered between 2005 and 2010). 
27 Id. at 37. 
28 Id. at 35. 
29 Id. at 39-40. 
30 Id. at 39-40. 
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SEC, IRS, and DOJ Civil Division—have taken steps to mitigate this risk.31 The SEC has 

implemented procedural measures to discourage false submissions, and any person who 

knowingly makes a fraudulent claim to the SEC is ineligible for any reward.32 The IRS requires 

tax whistleblowers to submit their claims under penalty of perjury.33 The DOJ itself has required 

whistleblowers in other programs to obtain legal representation and pay for attorneys’ fees if 

they make fraudulent claims.34 On top of this, in an antitrust case it would be difficult to falsify 

the evidence of a conspiracy between multiple firms. 

Conclusion 

 It is unclear whether the Senate’s anti-retaliation provisions will lead to broader reporting 

of criminal antitrust violations or attract sufficient interest to pass the House. The current Bill is 

designed only to protect employees from retaliation, and it provides minimal incentives to 

increase reporting. Still, the House and Senate have the ability to improve the current Bill by 

adding a financial reward for whistleblowers. The power of financial incentives for 

whistleblowers is evident in extremely successful legislation providing financial rewards for tax 

whistleblowers. If whistleblower provisions are to work similar changes in criminal antitrust 

enforcement, then these provisions also require added financial incentives for employees to 

report criminal price-fixing conspiracies. 

                                                           
31 GAO REPORT, supra note 11 at 41-42. 
32 Id. at 40. 
33 Id. at 40-41. 
34 Id. at 42. 


