
1 
 

Elon Musk, Renewable Energy, and Immediate Appeals 
 

Bill Sullivan 
Student Fellow 

Institute for Consumer Antitrust Studies 
Loyola University Chicago School of Law 

 
I.  Introduction 
 
 SolarCity is the largest installer of solar energy systems in the United States and is one of 

Elon Musk’s several business ventures.1 SolarCity sells and leases solar energy systems to 

residential and commercial customers that use solar panels to generate electricity. Solar panels 

also reduce the amount of energy customers purchase from traditional power utilities. In this 

case, the Phoenix-metro area power utility, a “municipal corporation” known as the Salt River 

Project Agricultural Improvement and Power District (“District”),2 imposed penalties on 

customers who relied on SolarCity panels for part of their electricity. SolarCity responded by 

filing an antitrust suit against the District.  

The District asked the district court to dismiss SolarCity’s claims under the state action 

immunity doctrine. After the court denied the District’s motion to dismiss, the District proceeded 

to the Ninth Circuit for an interlocutory appeal. The Ninth Circuit denied immediate review of 

the District’s request for state-action immunity under the collateral-order doctrine, and the 

Supreme Court granted certiorari to resolve a circuit split as to whether state action immunity 

justifies an interlocutory appeal. The parties settled the matter out of court shortly before oral 

argument, and deprived the Court of an opportunity to clarify this disputed aspect of the 

collateral order doctrine.3 The Ninth Circuit joined the Fourth and Sixth Circuits and correctly 

                                                 
1 SolarCity Corp. v. Salt River Project Agric. Improvement, No. CV-15-00374-PHX-DLR, 2015 WL 6503439, at 1 
(D. Ariz. Oct. 27, 2015). 
2 SolarCity at 5 (D. Ariz. Oct. 27, 2015). 
3 Salt River Project v. Tesla Energy Operations, Inc., No. 17-368, 2018 WL 1435249, at 1 (U.S. Mar. 22, 2018). 
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distinguished state-action immunity’s protection from liability from blanket immunities from 

suit, which fall within the collateral order doctrine. Still, the Fifth and Eleventh Circuits allow 

interlocutory appeals based on state-action immunity. This split of authority will undoubtedly 

encourage state entities to continue requesting interlocutory appeals in other circuits yet to 

confront this issue.  

II. Solar City’s Antitrust Lawsuit 

 In December 2014, the District decided to change the rates it charges for certain types of 

retail electricity, and this change included additional fees for people who obtain some of their 

electricity from rooftop solar panels, thereby reducing the demand for SolarCity’s product.4 

Despite backlash from solar energy companies and environmentalists, which argued that the new 

fee would negate many of the cost-saving benefits of solar power installation, the District moved 

ahead with the new fees in February of 2015.5 In response, SolarCity sued to challenge the new 

rates under both federal and state antitrust laws.  

 The District presented many arguments to support its motion to dismiss, however, the 

district court ruled so that SolarCity could proceed on its quest for injunctive relief under Section 

2 of the Sherman Act and rejected the District’s argument for state action immunity.6 Under 

section 2 of the Sherman Act, it is “unlawful for a person to monopolize or attempt to 

monopolize 'any part of the trade or commerce among the several States.”7 To prevail on its 

section 2 claim, SolarCity must demonstrate that District had monopoly power in the relevant 

market and the “maintenance of that power” separate from growth as a mere “consequence of a 

                                                 
4 Id. at 2.  
5 Id. 
6 Id. 
7 SolarCity Corp. v. Salt River Project Agric. Improvement, No. CV-15-00374-PHX-DLR, 2015 WL 6503439, at 11 
(D. Ariz. Oct. 27, 2015). 
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superior product, business acumen, or historic accident.”8 The district court held that SolarCity 

adequately alleged harm to competition in the retail electricity market. In particular, SolarCity 

successfully alleged (1) the District had monopoly power in the relevant market and (2) that the 

new rates were designed to stem the flow of solar power onto the grid because it was in 

competition with the traditional electricity supply from the District.9  

 The District asserted several types of immunity in support of its motion to dismiss, 

including immunity from damages under the Local Government Antitrust Act.10 The district 

court agreed with the District that it is a political subdivision of the state created by law and is 

therefore immune from damages under the LGAA.11 However, the district court rejected the 

District’s argument that state-action immunity prevents SolarCity from obtaining injunctive 

relief under the Sherman Act.12 

 The United States Supreme Court first recognized state-action immunity in In Parker v. 

Brown.13 There, the Court held that a price fixing scheme imposed by a state commission did not 

violate the Sherman Act, as “nothing in the language of the Sherman Act or in its history … 

suggest[ed] that its purpose was to restrain a state … from activities directed by its legislature.”14 

Units of local government, such as the District, may also qualify for state-action immunity in 

certain circumstances. Here, however, the district court did not find that the District established 

immunity as a matter of law on its motion to dismiss. 

 

                                                 
8 Id.  
9 Id. at 8. 
10 Id. at 13. 
11 Id. 
12 Id. at 14.  
13 SolarCity Corp. v. Salt River Project Agric. Improvement & Power Dist., 859 F.3d 720, 724 (9th Cir.) (2017) 
(citing Parker v. Brown, 317 U.S. 341, 344 (1943)).  
14 Id. 
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Part III. Unresolved Questions about Interlocutory Appeals 

After losing its motion to dismiss, the District asked the Ninth Circuit to hear an 

interlocutory appeal on the state-action immunity question.15 The Ninth Circuit rejected the 

District’s request for an immediate appeal under the collateral order doctrine. Instead, it 

determined that a motion to dismiss based on state-action immunity was only a defense to 

liability rather than an immunity from suit. The court held against the District for several 

reasons: (1) courts construe exceptions provided by the collateral order doctrine narrowly, (2) in 

determining exceptions to the general rule against interlocutory appeals, courts look to the 

distinction between immunity from suit and immunity from liability, and (3) the state-action 

doctrine offers only from liability.16 The Ninth Circuit further highlighted a controversial circuit 

split. The Ninth Circuit joined the Fourth and Sixth Circuits in holding that state-action 

immunity does not present the same concerns as other types of immunity which justify 

immediate appeals.17  

The Fifth and Eleventh Circuits reached the opposite conclusion, finding that the state-

action immunity defense is immediately appealable under the collateral order doctrine.18 The 

Eleventh Circuit, for example, held that state action immunity was closely related enough to 

qualified immunity because it protected state officials from “costly litigation and conclusory 

allegations.”19 This concern seems applicable to any case in which a state is sued, and fails to 

recognize that the state-action doctrine does not provide an immunity from a lawsuit on top of 

protection against liability.20 Therefore, the Ninth Circuit correctly refused to expand the 

                                                 
15 SolarCity Corp. v. Salt River Project Agric. Improvement & Power Dist., 859 F.3d 720, 728 (9th Cir.) (2017). 
16 Id. at 724, 27. 
17 Id. at 729. 
18 Id. 
19 Commuter Transp. Sys., Inc. v. Hillsborough Cty. Aviation Auth., 801 F.2d 1286, 1289 (11th Cir. 1986). 
20 SolarCity Corp. v. Salt River Project Agric. Improvement & Power Dist., 859 F.3d 720, 727 (9th Cir.) (2017). 
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collateral order doctrine, as this precedent could disrupt the orderly flow of appeals from final 

orders issued by district courts. 

 Unfortunately, the parties’ settlement deprived the Supreme Court of an opportunity to 

rule on this issue and clear up a controversial circuit split. Although the Ninth Circuit ruling 

resolved the issue correctly, the continued split of authority only serves to encourage state 

entities to continue seeking interlocutory appeals in other circuits which have yet to rule on this 

issue. The lingering ambiguity is surely inefficient, as the question of whether state-action 

immunity justifies an interlocutory appeal will continue to be heavily litigated in future cases. 


