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 In its recent decision in Ohio v. American Express, the Supreme Court held that the anti-

steering provisions American Express includes in its contracts with merchants did not violate §1 

of the Sherman Act .1 These anti-steering provisions require merchants to accept all purchases 

made on American Express (“Amex”) cards without promoting competing cards that charge 

lower merchant fees.2 Several states sued and argued that the higher merchant fees supported by 

Amex’s anti-steering provisions violated §1 of the Sherman Act.3 In a 5-4 decision, with Justices 

Thomas, Kennedy, Alito, Gorsuch, and Chief Justice Roberts in the majority, and Justices 

Breyer, Ginsburg, Sotomayor, and Kagan in dissent, the Supreme Court held that the states failed 

to prove Amex’s anti-steering provisions had any anti-competitive effect.4 The majority’s 

finding that credit card markets operate on two sides of a payment platform— the merchant’s 

side and the cardholder’s side— was crucial to its decision.5 Applying this framework, the 

majority dismissed direct evidence of anticompetitive pricing and refused to infer harm from 

competitive restrictions which operated on only the merchant side of the credit card payment 

platform.   

The Amex decision comes on the heels of another recent Supreme Court case involving 

fees that credit card companies impose on merchants. In its 2017 opinion in Expressions Hair 

                                                      
1 Ohio v. Am. Express, 138 S.Ct. 2274, 2290 (2018).  
2 Id. at 2283.  
3 Id.  
4 Id. at 2290.  
5 Id. at 2285.  
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Design v. Schneiderman, 6 the Supreme Court held that New York’s anti-surcharge law regulated 

commercial speech and was therefore subject to scrutiny under the First Amendment.7 In 

general, anti-surcharge laws prevent merchants from discouraging credit card use by disclosing 

and passing on to customers the transaction fees credit card companies impose on merchants.8 

Customers may often be unaware that credit card payments impose higher fees on merchants 

than cash sales, and therefore merchants’ communications to customers are necessary to 

facilitate less expensive forms of payment. By subjecting certain state anti-surcharge laws to 

First Amendment scrutiny, the Expressions decision affords merchants greater leeway to steer 

customers away from credit card payments and the higher fees these payments impose on 

merchants.9  

The Amex decision, on the other hand, allows credit card companies like Amex to limit 

merchants’ ability to steer customers toward competing credit cards which charge lower 

merchant fees.10 Anti-steering provisions prevent merchants from steering customers towards 

other credit cards, but do not prevent merchants from steering customers towards using debit 

cards, checks, and cash.11 As a result, while Expressions affords merchants greater leeway to 

steer customers toward cash payments and away from more expensive credit card payments, 

Amex limits merchants’ ability to steer customers toward lower-fee credit cards. Taken together, 

these decisions offer a mixed message for merchants who wish to lower their costs of doing 

business and pass on information about credit card fees to consumers. While Expressions may 

afford merchants greater latitude to inform customers about the general costs of using credit 

                                                      
6 Expressions Hair Design v. Schneiderman, 137 S.Ct. 1144 (2017).  
7 137 S.Ct. 1144, 1151 (2017).  
8 Id. at 1146.  
9 See id. at 1151 (subjecting anti-surcharge laws to scrutiny under the First Amendment).  
10 Am. Express, 138 S.Ct. at 2290.  
11 Id. at 2283.  
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cards, Amex limits merchants’ ability to provide specific information about the relative costs of 

particular credit cards. This result may ultimately limit consumer choices, as anti-steering 

provisions such as those imposed by Amex may prevent customers from paying a lower retail 

price using a lower fee card, even though this option may be preferable to the rewards associated 

with a higher fee card.  

          Anti-Steering Provisions  

 Credit card companies typically earn revenues by collecting interest from cardholders and 

by charging fees to merchants.12 Amex does not collect interest from its cardholders and instead 

earns most of their revenues from merchant fees.13 As a result, its business model focuses on 

cardholder spending, rather than lending to cardholders.14 In order to encourage cardholder 

spending, Amex provides its cardholders with superior benefits.15 To fund these benefits, Amex 

charges higher merchants fees than its competitors.16 The benefits that Amex provides its 

cardholders are superior to those provided by its competitors.17  

Merchants who want to avoid paying the high fees Amex charges would like to steer 

customers away from using Amex cards.18 Amex prohibits merchants from doing so by 

including “anti-steering” provisions in its contracts with merchants.19 If merchants could steer 

customers away from Amex cards, they might expand consumer choice through a variety of 

incentives to use cards with lower fees.20 Merchants could also lower retail prices overall by 

                                                      
12 Am. Express, 138 S.Ct. at 2282 (noting that Visa and Mastercard, Amex’s biggest competitors, earn half of their 
revenue off charging interest).  
13 Id.  
14 Id.  
15 Id.  
16 Id.   
17 Id.  
18 Id. at 2283.  
19 Id.  
20 See id. at 2292 (Breyer, J., dissenting) (noting that that shoppers may benefit from steering where merchants offer 
them incentives to use other cards or in the form of lower retail prices).   
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forgoing price increases that are a result of merchant fees.21 With anti-steering provisions 

however, consumers cannot choose between using their Amex card and getting cardholder 

rewards and the alternative rewards merchants might offer.  

          Ohio v. American Express  

 Several states brought a challenge to Amex’s anti-steering provisions under §1 of the 

Sherman Act.22 The District Court found for the states, finding that Amex’s anti-steering 

provisions violate §1 of the Sherman Act.23 The court found that the credit card market should be 

treated as two markets- one market for cardholders and one for merchants.24 When looking to the 

effect of anti-steering provisions in the merchant market, the court found that the provisions lead 

to anticompetitive merchant fees.25  

 The Court of Appeals for the Second Circuit reversed, finding in favor of Amex.26 The 

Second Circuit defined the market as a single market which includes both the merchant side and 

the cardholder side.27 When looking to the effects of anti-steering provisions on the market the 

court found that the provisions were not anticompetitive.28 The states petitioned to the Supreme 

Court for review, and the Court granted the states’ request.29 One of the crucial issues before the 

Court was whether traditional antitrust analysis should apply to markets involving two-sided 

platforms.30  

                                                      
21 Id.  
22 Id.  
23 Id.  
24 Id.  
25 Id.  
26 Id.  
27 Id.  
28 Id.  
29 Amy Howe, Court adds four new cases to merits docket, SCOTUSBLOG (Oct. 16, 2017, 11:55 AM), 
http://www.scotusblog.com/2017/10/court-adds-four-new-cases-merits-docket/.  
30 Beth Farmer, Argument Preview: Antitrust analysis- do two-sided markets require different rules?, SCOTUSBLOG 
(Feb. 20, 2018, 2:20 PM), http://www.scotusblog.com/2018/02/argument-preview-antitrust-analysis-two-sided-
markets-require-different-rules/.  
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In its decision, Supreme Court first noted that the anti-steering provisions should be 

examined under the rule of reason as they pose a vertical restraint.31 All parties to the case 

agreed that anti-steering provisions pose vertical restraints because the provisions are “imposed 

by agreements between firms at different levels of distribution.”32 Under the rule of reason the 

plaintiff has the initial burden of proving an anticompetitive effect resulting from the practice.33 

The states relied exclusively on direct evidence to prove the anticompetitive effects of Amex’s 

anti-steering provisions.34 The states argued that, because they relied on direct evidence of 

adverse competitive effects, that market definition was not necessary.35 The Court rejected this 

argument.36 It noted that the cases relied on by the states involved horizontal restraints, and that 

vertical restraints typically do not pose risks to competition.37 In so doing, the Court assigned 

plaintiffs in vertical restraint cases a higher burden of proof, as they no longer can rely on direct 

evidence without defining a relevant market.38 

Turning to market definition, the Court agreed with the Second Circuit that the market 

should be defined to include both merchants and cardholders.39 In coming to this conclusion, the 

Court relied on the interconnectedness of the two markets.40 The Court reasoned that the 

cardholder market and the merchant market are interconnected because they exist on a two-sided 

                                                      
31 Id. at 2284.  
32 Id. 
33 Id.  
34 Id. at 2284−85.  
35 Id. at 2285 n.7 (noting that the states argued for direct evidence based on FTC v. Ind. Fed’n Of Dentists, 476 U.S. 
447 (1986), and Catalano, Inc. v. Target Sales, Inc., 446 U.S. 643 (1980)).  
36 Id. at 2285.  
37 Id. (citing Ariz. v. Maricopa Cty. Med. Soc’y, 457 U.S. 332 (1982), and Leegin Creative Leather Prods., Inc. v. 
PSKS, Inc., 551 U.S. 877 (2007)).  
38 Id. (stating that plaintiffs must show that the party imposing the restraint has power in the relevant market).   
39 Id. at 2287.  
40 Id. at 2286.  
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platform.41 A distinct feature of the two-sided platform is that one side of the platform cannot 

exist without the other.42 In describing two-sided markets the Court stated:  

In other words, the value of the services that a two-sided platform provides 
increases as the number of participants on both sides of the platform increases. A 
credit card for example is more valuable to cardholders when more merchants 
accept it, and is more valuable to merchants when more cardholders use it.43  
 

Because of this interconnectedness, price increases on one side of the market may have an 

indirect effect on the other side of the market.44  

 After defining the market, the Court moved on to analyze whether the states had met their 

burden of showing an anticompetitive effect in the relevant market.45 First, the Court found that 

increased merchant fees did not establish an anticompetitive effect, because these fee increases 

affected only the merchant side of the two-sided market.46 Next, the Court found that the states 

had not provided any evidence that the prices charged by Amex in credit card transactions are 

anticompetitive.47 First, the Court found that price increases reflected a corresponding increase in 

the value of services that Amex provides to customers.48 Second, the states failed to prove that 

Amex’s anti-steering provisions were the cause of increases in merchant fees.49 In determining 

causation, the Court focused on the fact that merchant fees charged by Visa and Mastercard had 

also increased in the relevant period, even at locations where Amex cards are not accepted.50  

                                                      
41 Id. at 2280.  
42 Id.  
43 Id. at 2281.  
44 Id. at 2280−81.  
45 Id. at 2287.  
46 Id.  
47 Id. at 2288.  
48 Id. This point was contested by Justice Breyer who restated the District Court’s finding that merchant fee 
increases were not always matched by increases in cardholder rewards, id. at 2301−02 (Breyer, J., dissenting and 
citing U.S. v. American Express, Co., 88 F.Supp. 3d 143, 215 (E.D.N.Y. 2015)).  
49 Id. at 2288. 
50 Id.  
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 The Court acknowledged that the states showed that Amex increased prices charged to 

merchants in a period between 2005 and 2010.51 However, the Court found that these price 

increases were not necessarily due to anti-steering provisions because the output of credit-card 

transactions as a whole expanded during the period of price increases.52 Further, the Court found 

that these price increases were not unique to Amex.53  

 Lastly, the Court focused on the states’ failure to show that anti-steering provisions 

harmed competition among credit card companies.54 The Court found that, based on the 

evidence, the credit card market grew in size and quality and that there was “fierce competition” 

between credit card companies in the relevant period.55 Mastercard and Visa even rolled out their 

own versions of premium credit cards that operate like Amex cards- offering customers 

enhanced rewards in exchange for higher merchant fees.56 The Court noted that this competition 

has at times exerted downward pressure on the fees that Amex charges merchants.57 Further, the 

Court found that anti-steering provisions did not prevent Amex’s competitors from competing 

with Amex for merchants by offering lower fees.58 The Court concluded that Amex’s anti-

steering provisions did not violate  §1,  as the states failed to meet their burden of proving an 

anti-competitive effect.59 

 Justice Breyer, joined by Justices Ginsburg, Sotomayor, and Kagan, dissented from the 

Court’s decision.60 Justice Breyer began by summarizing some important factual findings that 

                                                      
51 Id.  
52 Id.  
53 Id. at 2288−89.  
54 Id. at 2289.  
55 Id. 
56 Id. at 2282; see also  id. at 2283 n.5 (stating that the states originally brought suits against Visa and Mastercard 
challenging their anti-steering provisions. However, Visa and Mastercard dropped these provisions voluntarily, id.).  
57 Id.  
58 Id. at 2289−90. Breyer criticized this point in his dissent, , id. at 2294 (Breyer, J., dissenting).  
59 Id. at 2290.  
60 Id. (Breyer, J., dissenting).  
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the majority overlooked.61 First, Breyer pointed out that the District Court found that Amex 

increased merchant fees without losing market share.62 Further, the District Court found that 

anti-steering provisions imposed by Amex and other credit card companies prevented Discover 

card from offering lower merchant fees.63 Lastly, the District Court found that merchant fee 

increases were not offset by procompetitive benefits to Amex cardholders.64 

Breyer also disagreed with the majority’s analysis of market power.65 He first argued that 

market definition was unnecessary in this case as the states presented direct evidence of 

anticompetitive effects.66 Turning to the majority’s market definition, Breyer opined that the 

merchant and cardholder sides of the market should be kept separate.67 Justice Breyer argued 

that merchant and cardholder services should not be collapsed into one market because they are 

not substitutes for each other, but rather compliments which do not compete.68  

Further, Justice Breyer critiqued the majority’s economic analysis.69 According to 

Breyer, the “majority carves out a much broader exception to the ordinary antitrust rules than the 

academic articles it relies on could possibly support.”70 Breyer stated that economists define two-

sided markets as platforms in which one may affect the volume of transactions by charging a 

higher price on one side and a lower price on the other.71 The majority did not limit its definition 

of two-sided markets in this manner.72 

                                                      
61 Id. at 2293−94.  
62 Id. at 2293.  
63 Id. at 2293−94.  
64 Id. at 2294.  
65 Id. at 2296.  
66 Id.  
67 Id. at 2296.  
68 Id.  
69 Id. at 2300.  
70 Id.  
71 Id. 
72 Id.  
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 Justice Breyer continued on to explain that even if the market definition adopted by the 

Court were used, the states met their burden of showing an anticompetitive effect.73 First, the 

states showed that Amex increased prices in a relevant period and that these price increases were 

not accompanied or offset by Amex increasing cardholder rewards.74 Breyer noted that Amex 

raised price without losing any market share.75 This increase was attributable to anti-steering 

provisions, because even if a competitor offered lower fees, anti-steering provisions would 

prevent merchants from encouraging use of lower-fee cards.76 Breyer also explained that price 

increases can be anticompetitive, even if price increases are met with increases in output.77 This 

is because the restriction of output should be considered against the output that would result in a 

competitive market where there is no anticompetitive restraint.78 

Breyer concluded that he would have remanded the case for the second step of the rule of 

reason analysis, to see whether Amex could provide a procompetitive benefit to justify its anti-

steering provisions.79 It was unclear whether Amex could meet this burden, as the District Court 

found no evidence of a procompetitive justification in its consideration of the case.80 Breyer then 

addressed the procompetitive justification that the majority had in mind- the prevention of free-

riding on Amex’s cardholder benefits.81 Breyer first critiqued the majority for considering 

procompetitive justifications at step one of the rule of reason analysis rather than at step two.82 

Breyer then moved on to critique the majority for its over-reliance on the “negative externality” 

                                                      
73 Id. at 2301.  
74 Id.  
75 Id. at 2296.  
76 Id. (noting that Discover tried to charge lower prices to merchants but discontinued this practice on finding that 
merchants were not able to steer customers to use their card due to anti-steering provisions).  
77 Id. at 2302.  
78 Id.  
79 Id.  
80 U.S. v. American Express Co., 88 F.Supp.3d 143, 224−38 (E.D.N.Y. 2015).  
81 Amex, 138 S.Ct. at 2304 (Breyer, J., dissenting).  
82 Id. at 2303.   



 10 

theory.83 This theory proports that if one merchant discourages Amex use, customers will stop 

using Amex cards everywhere else that they shop.84 Breyer argued that even if this is the result 

of steering, Amex can prevent merchants from steering customers away from using their cards 

by lowering merchant fees or offering more rewards such that customers stay loyal to using their 

card.85 

        Conclusion  

 While the decisions in Expressions and Amex focus on limitations imposed by different 

actors, they both deal with information regarding credit cards given to customers at the point of 

sale. Expressions limits the ability of states to protect credit card companies from merchants 

discouraging card use, while Amex allows credit card companies to restrict merchants’ ability to 

steer customers away from their cards. Amex seems to be the one of last players in the credit 

card market using these provisions, as Visa and Mastercard dropped their anti-steering 

provisions in reaction to state suits.86 The Amex decision’s protections for anti-steering 

provisions prevents merchants from informing consumers about the true costs of using Amex 

cards. As a result, customers may continue to face an information asymmetry regarding the true 

cost of credit card use.   

                                                      
83 Id.  
84 Id.  
85 Id. at 2303−04.  
86 Amex, 138 S.Ct. at 2283 n.5 (stating that the states originally brought suits against Visa and Mastercard 
challenging their anti-steering provisions. However, Visa and Mastercard dropped these provisions voluntarily, id.). 


