
Judicial Impact on Foreign Relations: Questions Linger After the Supreme Court’s 
Decision in Animal Science Products	

 
Alexandra Benigni 

Student Fellow 
Loyola University Chicago School of Law 
Institute for Consumer Antitrust Studies 

 
I. INTRODUCTION  
 

How should U.S. courts balance the need to protect American consumers from foreign 

companies’ anticompetitive conduct against the need to avoid offending our trading partner’s 

government and potentially causing an international relations dispute? In its June 2018 decision 

in Animal Science Products v. Hebei Welcome Pharmaceuticals, Co., the Supreme Court 

reviewed claims that Chinese manufacturers of vitamin C had unlawfully agreed to fix the price 

and quantity of vitamin C exported to the United States.1 The Court’s decision focused on an 

important legal question: how much deference should U.S. courts apply to a foreign 

government’s interpretation of its law under Federal Rule of Civil Procedure 44.1? The U.S. 

purchasers of vitamin C alleged that the Chinese manufacturers agreed to fix the price and 

quantity of vitamin C exported to the United States, and the Chinese manufacturers defended 

their actions by claiming that Chinese law compelled them to do so.2 In an unprecedented move, 

the Chinese government submitted an amicus brief to the district court, claiming that it ordered 

the manufacturers to engage in the anticompetitive conduct in compliance with Chinese law.3  

The district court and appellate court both struggled to determine the level of deference to 

accord the Chinese government’s submission. Eventually, the Supreme Court addressed the issue 

and unanimously held that a federal court should accord respectful consideration, but not 

																																																								
1 Animal Sci. Prod. v. Hebei Welcome Pharm. Co., 138 S.Ct. 1865, 1871 (2018). 
2 In re Vitamin C Antitrust Litig., 810 F.Supp.2d 522, 525 (E.D.N.Y. 2011), rev’d, 837 F.3d 175, (2d Cir. 2016), 
rev’d sub nom. to Animal Science Products v. Hebei Welcome Pharmaceuticals, Co., 138 S. Ct. 1865 (2018).  
3 In re Vitamin C Antitrust Litig., 837 F.3d 175, 180 (2d Cir. 2016).	
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absolute deference, to a foreign government’s submission characterizing its own law.4 While the 

Court’s decision provided some guidance to the federal courts, it failed to account for the 

extremely difficult foreign relations issues future courts might encounter in these circumstances. 

II. PROCEDURAL HISTORY 

 By the early 2000s, Chinese manufacturers controlled over 60% of the global vitamin C 

market and ultimately produced most of the world’s supply of vitamin C.5 In 2005, U.S. 

purchasers of Vitamin C brought suit against the Chinese manufacturers in the United States 

District Court for the Eastern District of New York, claiming that the manufacturers fixed prices 

in violation of the Sherman and Clayton Acts.6 The Chinese manufacturers admitted to fixing 

prices, but raised the defense that their conduct was mandated by Chinese law. In support of the 

manufacturers, the Ministry of Commerce of the People’s Republic of China (“Ministry”) filed 

an amicus brief explaining that the Ministry ordered the manufacturers to engage in this conduct 

as a part of its authority to regulate foreign trade.7 The Ministry’s submission marked the first 

time that the Chinese government had appeared before a United States court as amicus curiae.8  

 The district court analyzed the Ministry’s submissions in accordance with Rule 44.1 to 

determine whether Chinese law actually required the vitamin C manufacturers to fix prices. Rule 

44.1 provides that when determining foreign law, a court “may consider any relevant material or 

																																																								
4 Animal Sci. Prod., 138 S. Ct. at 1869; Angela Huyue Zhang, Strategic Comity, 44 YALE J. INT’L L. at 17 (2019) 
(University of Hong Kong Faculty of Law Research Paper No. 2018/014) (hereinafter Strategic Comity).  
5 Brett Kendall & Chad Bray, Chinese Vitamin-C Suppliers Found Liable for Price-Fixing, THE WALL STREET 
JOURNAL (March 14, 2013, 7:15 PM), available at 
https://www.wsj.com/articles/SB10001424127887324392804578360762865474642. 
6 See generally, In re Vitamin C Antitrust Litigation, 810 F.Supp.2d 522 (E.D.N.Y. 2011). 
7 In re Vitamin C Antitrust Litig., 584 F. Supp. 2d 546, 549 (E.D.N.Y. 2008). 
8 Angela Huyue Zhang, Strategic Comity, 44 YALE J. IN’L L. at 4 (2019). 
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source, including testimony, whether or not submitted by a party or admissible under the Federal 

Rules of Evidence.”9  

The district court looked to the testimony of an expert on Chinese law, Chinese 

statements to the World Trade Organization, and examined the text of the Chinese law and 

structure of its governmental units.10 The district court declined to defer to the Ministry’s 

characterization of Chinese law because the Ministry’s statements were ambiguous, and the 

Chinese government’s internal declarations and representations to international organizations 

were inconsistent.11 The district court determined that it was ambiguous whether the Chinese 

government mandated that the sellers fix prices, and noted that the U.S. purchasers submitted 

persuasive evidence that the price fixing was voluntary. The district court denied the Chinese 

sellers’ motion to dismiss.12 After additional discovery, the Chinese sellers moved for summary 

judgment, and the Ministry submitted an additional statement that the Chamber of Commerce of 

Medicines and Heath had the authority to regulate vitamin C production and exports.13 The 

district court denied defendants’ motion for summary judgment, once again determining that 

Chinese law did not mandate that sellers fix the price of Vitamin C exports.14 After trial, the jury 

determined that the Chinese manufacturers of vitamin C had agreed to fix the prices of vitamin C 

exports, resulting in an award of $147 million in treble damages for the U.S. purchasers.15 

																																																								
9 FED. R. CIV. P. 44.1. 
10 Animal Science Prod., Inc., 138 S.Ct. at 1871. 
11 In re Vitamin C Antitrust Litig. 810 F. Supp.2d 552, 558-59 (E.D.N.Y. 2011); Angela Huyue Zhang, Strategic 
Comity, 44 YALE J. IN’L L. at 19-20 (2019) (discussing how the Chinese government’s internal declarations made it 
difficult for courts to determine which conduct was voluntary or compulsory, whether price fixing schemes were 
suggested or actually mandated, and that the Chinese government told the World Trade Organization that it had 
repealed the price restraint system which contradicted the Chinese Ministry’s position in its amicus brief).   
12 In re Vitamin C Antitrust Litig., 584 F.Supp.2d 546, 559-560 (E.D.N.Y. 2008). 
13 In re Vitamin C Antitrust Litig., 810 F.Supp.2d 522, 524 (E.D.N.Y. 2011). 
14 Id. at 567.	
15 Animal Science Prod., Inc., 138 S.Ct. at  1871-72. 
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 On appeal, the Second Circuit reversed and granted substantial deference to the Chinese 

Ministry’s submission. The Second Circuit reasoned that Rule 44.1 focuses on what the court 

may consider when determining foreign law, but does not dictate how a court should analyze the 

foreign government’s submission considering the circumstances in each case and the differences 

between foreign law and U.S. law. 16The Second Circuit noted that language and cultural 

differences, along with judicial bias in favor of the U.S. system, would hinder accurate 

interpretation of Chinese law.17 Additionally, the Second Circuit noted that the lawsuit had 

already damaged relations between the U.S. and China, as the Chinese Ministry found the district 

court’s analysis dismissive and offensive.18 The Ministry warned that the district court’s 

judgment “will cause problems for the international community and international enterprises, and 

will eventually harm the interests of the United States due to the increase in international 

disputes.”19 Therefore, the Second Circuit determined that when a foreign government 

participates in a U.S. court proceeding through a sworn evidentiary proffer, through counsel or 

otherwise, the U.S. court is bound to defer to those statements.20  

III. HOW SHOULD DISTRICT COURTS PROCEED? 

 The Supreme Court reversed the Second Circuit and held that courts are not required to 

accord absolute deference to a foreign government’s submission of its law, and may consult 

other sources as indicated in Rule 44.1. The Court noted that Rule 44.1 allows district courts to 

consider any relevant material when evaluating a foreign state’s submission of its law, and that 

the appropriate level of deference differs depending on the circumstances of each case.21 

																																																								
16 In re Vitamin C Antitrust Litig., 837 F.3d 175, 180 (2d Cir. 2016). 
17 Id. at 190-91. 
18 Id. at 193-94. 
19 Id. at 193. 
20 Id. at 189.	
21 Animal Science Prod., Inc., 138 S.Ct. at 1868. 
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According to the Court, inconsistencies between existing statements of the foreign government’s 

law and statements in the foreign government’s submission provide grounds for caution.22 

Particularly in this case, the court found the discrepancy suspicious because the Chinese Ministry 

intervened during litigation and on behalf of Chinese corporations, making its mandate of 

anticompetitive behavior convenient under the circumstances.23  

The Court determined that no single formula or rule is applicable to all cases where a 

foreign government submits an explanation of its law.24 However, the Supreme Court listed 

several relevant factors to consider when evaluating a foreign government’s submission, 

including: “the statement’s clarity, thoroughness, and support; its context and purpose; the 

transparency of the foreign legal system; the role and authority of the entity or official offering 

the statement; and the statement’s consistency with the foreign government’s past positions.”25 

Although the opinion provided some guidance to lower courts and the Second Circuit on remand, 

the Supreme Court’s holding leaves many questions unanswered.  

Future courts have little guidance when conducting an analysis of foreign law, mainly 

because they lack the tools to incorporate underlying political and economic concerns into their 

analysis. As the Second Circuit noted in Animal Science Products, China took the unusual step 

of appearing before the district court as amicus curiae, indicating that it took this case 

seriously.26 Additionally, the Chinese government was upset because it perceived the district 

court’s analysis of the Ministry’s submission as dismissive and insulting.27 The district court 

concluded that the Chinese Ministry’s submission of its law seemed to be a convenient means of 

																																																								
22 Id. at 1879. 
23 Id. at 1873. 
24 Id.  
25 Animal Science Prod., Inc., 138 S.Ct. at 1869. 
26 In re Vitamin C Antitrust Litig., 837 F.3d 175, 194 (2d Cir. 2016). 
27 Id. at 193-94.	
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supporting its position through litigation, even though it was not clear that the Chinese legal 

system afforded other formal statements which could have clarified Chinese companies’ legal 

obligations. This left the Chinese government in an uncomfortable position where it would be 

difficult to change the court’s perception through submission of other materials. As illustrated in 

Animal Science Products, the district court’s opinion not only expressed an opinion as to the 

issues of law involved, it also affected foreign relations with China. 

 Future courts will need to evaluate a foreign government’s submission with special care 

to avoid damaging the relationship between the United States and the submitting foreign 

government. Unfortunately, federal judges are not well suited to take foreign policy 

considerations into account, given that their job is to interpret the law and reach a fair legal 

conclusion on the record for decision. Also judges are not privy to all the information necessary 

to make such foreign policy judgments. For example, the Supreme Court reviewed the Animal 

Science Products case in the context of a multibillion-dollar trade war with China, and over the 

last few decades, the U.S. has reacted to Chinese economic and military expansion with concern, 

viewing it as a threat to domestic industry.28 In this context, most judges are likely ill equipped to 

fully understand the ramifications of a decision that potentially offends a foreign rival (or ally) 

which could spill over into an international relations dispute.  

Indeed, the Constitution generally commits foreign relation decisions to the executive 

branch,29 and in Animal Science Products, the Supreme Court solicited and aligned itself with the 

																																																								
28 Angela Huyue Zhang, Foreign Direct Investment of China: Sense and Sensibility, 34 NW. J. INT’L L. & BUS. 395, 
396 (2014); China v. America: The End of Engagement, THE ECONOMIST (Oct. 18, 2018), 
https://www.economist.com/leaders/2018/10/18/the-end-of-engagement (describing the Trump administration’s 
accusations that China interferes with America’s culture and politics, treats America unfairly, steals intellectual 
property, and seeks global dominance). 
29 U.S. Const. at. II.  
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views communicated in an amicus brief submitted by the U.S. government.30 However, it may be 

difficult for courts to adjust their positions to reflect executive foreign policy choices in every 

future case. Further, each executive may take a different approach to a foreign relations issue, 

and it is unclear whether the current administration’s America first policy will be emulated by 

future administrations.31 The courts will need to maintain perspective, recognizing that 

preserving positive foreign relations may be in the best interest of American consumers in the 

long-term.  

 Additionally, federal judges may struggle to analyze foreign laws that are very different 

from the law of the United States. A foreign government’s submission of its law may be difficult 

to interpret fairly due to differences in legal structure, cultural differences, and imperfectly 

translated documents.32 Additionally, if foreign governments begin to frequently submit official 

statements of law to U.S. courts, judges will have difficulty determining which organ of 

government is proffering the statement, and how much deference to accord the varying levels of 

government submission.33 

No specific test could usefully apply to each circumstance where a foreign government 

submits a characterization of its law, because the circumstances of each case are unique. The 

analysis provided by the Supreme Court leaves a complicated and unclear test for the future 

courts to apply to foreign government’s submissions. The Second Circuit’s deferential approach 
																																																								
30 Angela Huyue Zhang, Strategic Comity, 44 YALE J. IN’L L. at 4 (2019) (“Indeed, the Supreme Court proactively 
solicited the opinion of the executive branch before hearing its case, and its final ruling is exactly in line with the 
opinions and suggestions proposed by the executive. It is clear the Supreme Court and Executive speak with one 
voice in this case”). 
31 Binyamin Appelbaum, Experts Warn of Backlash in Donald Trump’s China Trade Policies, THE NEW YORK 
TIMES (May 2, 2016), https://www.nytimes.com/2016/05/03/us/politics/donald-trump-trade-policy-china.html 
(describing presidential candidate Donald Trump’s plan to prevent Chinese manufacturers from undercutting 
American manufacturers and stealing their ideas).	
32 In re Vitamin C Antitrust Litig., 837 F.3d 175, 188-89 (2d Cir. 2016). 
33 Marek Martyniszyn, Foreign States’ Amicus Curiae Participation in U.S. Antitrust Cases, THE ANTITRUST 
BULLETIN 2016, Vol. 61(4) 6 11-642 at 625 (discussing the attributability of the represented views of individual 
ministries to the respective states. “Under customary international law, ‘the conduct of any organ of a state must be 
regarded as an act of that state’”). 
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simplified the process by instructing courts to defer to a foreign government’s submission.34 In 

contrast, the Supreme Court’s approach requires courts to conduct a difficult analysis while 

balancing the underlying political and economic factors implicated by the foreign government’s 

position. 

IV. CONCLUSION 

 As foreign governments increasingly participate in litigation in U.S. courts as amicus 

curiae, federal judges will need to conduct a complicated analysis of the foreign government’s 

submission.35 Judges will need to carefully evaluate such submissions while recognizing their 

inherent biases and the underlying foreign policy implications of their decision. While a certain 

segment of U.S. consumers may benefit from regulation of anticompetitive conduct in the 

vitamin C industry, many other U.S. consumers may be harmed if foreign relations and trade 

with China are damaged. These concerns apply to situations where a foreign government may 

submit an interpretation of its law to a district court, and judges should carefully weigh all forms 

of potential damage to consumers in their analysis.    

 

																																																								
34 In re Vitamin C Antitrust Litig., 837 F.3d 175, 189 (2d Cir. 2016).	
35 See Kristen Eichensehr, Foreign Sovereigns as Friends of the Court, 102 VA. L. REV. 289, 303 n. 67 (2016) 
(discussing the increase of foreign sovereign amicus briefs filed). 
	


