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Advocates for increasing consumer protection may soon find themselves in an unlikely 

alliance with Supreme Court Justices seeking to restrict the breadth of administrative discretion. 

In December of last year, the Supreme Court agreed to decide Kisor v. Wilkie1 a case which will 

require the Court to reevaluate the doctrine of Auer deference. While Auer requires courts to defer 

to an administrative agency’s interpretation of its own regulations, the doctrine has been criticized 

as granting agencies unfettered discretion to resolve important policy questions. In Wilson v. 

Odwalla, a federal district court applied Auer in a manner that illustrates how consumers may be 

harmed by excessive deference to agency interpretations of consumer protection regulations.2  

 To understand the Wilson case, one must first understand the decision in Auer and its 

predecessor, Seminole Rock. As John Manning, who is now the Dean of Harvard Law School, 

wrote, under “Seminole Rock deference, an agency interpretation of a regulation is ‘controlling’ 

unless its reading is 'plainly erroneous or inconsistent with the regulation.'”3 Then-Professor 

Manning went on to explain three rationales underpinning the Court’s holding in Seminole Rock: 

“First, the Court has displayed [a] concern with political accountability…explain[ing] that an 

agency's interpretation of a regulation may ‘entail the exercise of judgment grounded in policy 

concerns.’”4 Manning then explained a second rationale — “that the relative expertise of agencies 

and courts favors the availability of binding judicial deference to agency interpretations of 
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regulations.”5 This vision of deference to agency expertise can be traced back to the early writings 

of Woodrow Wilson. Wilson wrote vociferously of the need for a powerful, independent 

administrative state that could act swiftly to enact the Progressive policies.6 According to Manning, 

however, the third and most important justification for Seminole Rock deference is “the agency's 

superior competence to understand and explain its own regulatory text.”7  

Professor Jeffrey Pojanowski of Notre Dame Law School has explained how the holding 

in Seminole Rock eventually led to the Supreme Court’s holding in Auer.8 Pojanowski wrote that 

when Seminole Rock deference was adopted, it was considered analogous to other deference 

doctrines which evaluated the persuasiveness of agency interpretations of statutes based on the 

“thoroughness” of the agency’s analysis of supporting evidence.9 As Pojanowski pointed out, 

however, over ten years before the Court decided Auer, it adopted a much more lenient deference 

doctrine for agency interpretations of statutes in Chevron. Pojanowski posited that the Supreme 

Court incorrectly allowed Chevron deference to color its rationale when deciding Auer, writing, 

“[i]n short, the move from the Seminole Rock case to “Auer deference”…[involved]  understanding 

Auer as a Chevron-like deference rule presupposing delegated authority to make policy in the 

gaps…[and] create[d] an entirely different doctrine than [that] envisioned in [Seminole Rock].”10 

By eliminating the evidentiary analysis that Pojanowski described as a crucial element of Seminole 

Rock, the Court transformed Auer deference into a doctrine that permits “administrative 

lawmaking in the guise of interpretation.”11 
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 As understood in these terms, Auer deference brazenly violates fundamental Constitutional 

separation-of-powers principles. Auer eviscerates the few safeguards placed on administrative 

agencies by encouraging agencies to promulgate vague regulations through notice and comment, 

only to flesh them out at a later date with interpretations not subject to public scrutiny. As put by 

Professor John Manning, agencies are now empowered to promulgate regulations that have "so 

little color of their own that they can be made to take almost any hue."12 The protective shield that 

Auer deference affords agencies violates separation of powers. The Founding Fathers deliberately 

built a system of checks and balances into the framework of the Constitution and incorporated the 

separation of powers concerns emphasized in the writings of Montesquieu13 and Locke.14 Indeed, 

as John Manning has noted, “that an agencies’ delegated rulemaking power implicitly authorizes 

the agency to construe its own handiwork…contradicts a core structural commitment of our 

constitutional scheme.”15   

 A recent consumer protection case illustrates how Auer deference, a doctrine that may on 

its face seem well-intentioned, can raise separation of powers concerns and cut off consumers’ 

ability to seek damages from a corporation. In Wilson v. Odwalla16, a class of plaintiffs sued 

Odwalla, a juice manufacturer, claiming that Odwalla induced them to buy its fruit juices by 

conspicuously labeling these drinks as having “No Sugar Added.” Although the “No Sugar Added” 

claim was factually true, the plaintiffs nonetheless contended the labeling was misleading because 

most fruit juices contain no added sugars.17 Thus, Odwalla’s products were indistinguishable from 

other juices in the amount of added sugars they contained.  
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 Central to the viability of the plaintiff-consumer’s claim was a federal regulation specifying 

what types of products are allowed to be advertised as containing “no added sugars.” 21 C.F.R. § 

101.60(c)(2)(iv) specifies that products cannot be advertised as having no added sugar unless, 

“[t]he food that [the product] resembles and for which it substitutes normally contains added 

sugars.” Based on that definition, the plaintiffs argued that because other fruit juices do not 

normally contain added sugar, Odwalla should not be permitted to advertise that its juices contain 

no added sugar.18  

 The FDA, however, disagreed with the plaintiffs’ reading of 21 C.F.R. § 101.60(c)(2)(iv). 

Odwalla submitted to the court an opinion letter, authored by a sub-unit of the FDA a year earlier 

and not subject to any notice and comment procedures, in which the agency assumed a much more 

expansive definition of what products could be considered “substitutes” than that of the plaintiffs.19 

The FDA’s definition included “’fruit-flavored soft drinks sweetened with sugar, or other sugar-

sweetened beverages.’”20 The court in Wilson granted summary judgment to Odwalla, reasoning 

that the FDA letter was entitled to Auer deference, effectively stopping any further inquiry.  

 The outcome of the Wilson case may not be devastating, as it is unlikely any individual 

plaintiff suffered enormous damages as result of buying Odwalla fruit juice instead of a 

comparable, less-expensive competitor. A reasonable observer could even make the argument that 

Odwalla did nothing wrong. However, if one can set aside the specific facts of Wilson and focus 

instead on how the invisible levers of the law directed the case’s outcome, a series of troubling 

revelations emerge.  
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 The first revelation is that the plaintiffs were never able to present their case before a judge 

or jury. Research has demonstrated that, in civil cases, juries will find that plaintiffs have met the 

“preponderance” burden of proof in a majority of cases.21 Additionally, when the defendant in a 

given case is a corporation, research has revealed that jury awards are significantly larger.22 To the 

injured plaintiff in a civil suit, a jury trial is the best bet for recovery of a large sum of damages.  

 The plaintiffs in Wilson, however, lost on summary judgment. This exposes the second 

important revelation from Wilson: the power of an administrative agency, housed in the executive 

branch of the federal government, to dispose of an entire lawsuit by simply penning a letter. While 

the legislative rule at issue in Wilson was subject to public scrutiny through notice and comment, 

the agency interpretation of that rule was not. Indeed, the single letter that decided Wilson was 

never publicly contested prior to the case, and once it became known, Auer demanded that its 

contents were not to be second-guessed or subject to debate.23  

It is this author’s opinion that Wilson demonstrates how consumers can, at times, be 

uniquely vulnerable to the immense power consolidated within administrative agencies. While 

Woodrow Wilson once envisioned an administrative state that would work swiftly and in the 

interest of the people, what has manifested instead over the past century is an entity insulated from 

judicial and public oversight. The administrative state has its own set of rules; it acts as legislature, 

executor, and judge. This unique configuration sets agency interpretations of regulations beyond 

the reach of the traditional channels of justice available to consumers. At the present time, courts 

appear ill-equipped to handle government actors of such omnipotence as administrative agencies. 

The Supreme Court has an opportunity to course-correct and abandon Auer deference in the 
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upcoming Kisor case. If such a decision were reached, it is possible that the balance of powers 

may begin to be restored.      

  


