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I.  Introduction 

 Antitrust law in the United States prohibits agreements to restrain trade among 

competitors. Section 1 of the Sherman Act makes illegal “[e]very contract, combination in the 

form of trust or otherwise, or conspiracy, in restraint of trade or commerce.”1 This requirement 

has been difficult to square with NCAA regulations requiring member schools to limit 

competition in order to maintain an “amateur” label. Although competitors need to agree with 

one another on some issues to offer the distinct product of an amateur sports league, it does not 

follow that all agreements in which NCAA members limit competition are acceptable. As a 

result, although courts have given the NCAA great leeway to restrict competition in furtherance 

of amateurism, this leeway is not absolute.  In Deppe v. National Collegiate Athletic Association 

(“NCAA”), however, the Seventh Circuit Court of Appeals recently ruled that the NCAA’s 

“year-in-residence rule,” is entitled to a presumption that it is sufficiently pro-competitive to 

support a motion to dismiss.2 The residency rule requires athletes from certain sports, including 

basketball and men’s football, to sit out one year following a transfer to another Division I 

program. This article disagrees with the Seventh Circuit on the grounds that the NCAA’s 

residency rule is not a necessary element for the maintenance of an amateur league. As a result, 

the rule should not be entitled to the same deference as other NCAA rules and therefore should 

not be presumed pro-competitive. The court has prevented Deppe and other plaintiffs an 

                                                 
1 Deppe v. Nat'l Collegiate Athletic Ass'n, 893 F.3d 498, 499-500 (7th Cir. 2018) (citing 15 U.S.C. § 1). 
2 Id. at 500. 



opportunity to take discovery, develop facts, and produce an argument regarding the alleged 

anticompetitive harm. The Seventh Circuit has shifted too far in the direction of absolute leeway 

for the NCAA by placing facially anticompetitive rules into a presumptively lawful “eligibility” 

requirements genre.   

II. Peter Deppe’s Antitrust Lawsuit 

 This case arises from an NCAA student-athlete’s lawsuit alleging that the NCAA transfer 

rule (“transfer rule”) is an unlawful restraint of trade.3 Plaintiff, Peter Deppe, sued the NCAA on 

behalf of himself and a proposed class, alleging that the NCAA bylaws relating to the transfer 

rule violate section 1 of the Sherman Act.4 Several schools recruited Deppe to play football as a 

punter, and he ended up choosing Northern Illinois University.5 During his first season, the NIU 

football coach assured him that he would start receiving an athletic scholarship in January of 

2015.6 Unfortunately for Deppe, that coach left soon after, and NIU ended up signing another 

punter.7 

Faced with a different coach, no promise of a scholarship, and the prospect of decreased 

opportunity for playing time, Deppe started to shop around and found another Division I school 

that was interested in his services, the University of Iowa.8 Again, unfortunately for Deppe, Iowa 

needed a punter for the 2016-2017 season, and the NCAA informed Deppe that he would not be 

eligible following his transfer due to the year-in-residence rule.9 Based on this ineligibility, Iowa 

decided to pursue another punter who had immediate eligibility.10 In response, Deppe sued the 
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NCAA on behalf of himself and a proposed class, alleging that the transfer rule was an unlawful 

restraint of trade.11  

III. NCAA Precedent 

The Supreme Court’s antitrust precedent relating to the NCAA gives the league plenty of 

breathing room to craft rules designed to produce an amateur product distinct from professional 

sports leagues.12 Although the Supreme Court acknowledged that some of the practices of the 

NCAA constitute a “restraint of trade,” the Court clarified that only “unreasonable” restraints are 

prohibited.13 In Board of Regents, the Supreme Court analyzed the antitrust implications of 

NCAA regulations restricting Oklahoma and other highly ranked schools’ ability to earn 

additional revenue by televising more college football games. Although the Court found those 

specific restrictions violated section 1 of the Sherman Act, Justice Stevens stated that, in general, 

most regulatory controls of the NCAA are justifiable because they regulate competition among 

amateur athletic teams.14 The Court in Board of Regents distinguished the television restrictions 

from the other presumptively pro-competitive regulations by pointing out the television 

restrictions do not fit the mold of “defining the conditions of the contest, the eligibility of the 

participants, or the manner in which members of a joint enterprise shall share the responsibilities 

and the benefits of the total venture.”15  

In a more recent case, Agnew v. NCAA, the Seventh Circuit found that the type of 

regulations described or “blessed” by the Supreme Court in Board of Regents are presumptively 

                                                 
11 Id. 
12 Nat'l Collegiate Athletic Ass'n v. Bd. of Regents of Univ. of Oklahoma, 468 U.S. 85, 101, 104 (1984). 
13 Id. at 98. 
14 Id. at 501. (citing Nat'l Collegiate Athletic Ass'n v. Bd. of Regents of Univ. of Oklahoma, 468 U.S. 85, 101, 104 

(1984)). 
15 Board of Regents, 468 U.S. at 101, 104. 



pro-competitive and thus can be disposed of at the motion to dismiss stage.16 Ironically, the 

Agnew court seemed oblivious to the evolution of NCAA sports since the time Board of Regents 

was decided. Unrealistic assumptions about the amateur focus of the NCAA should be given less 

weight given its massive commercialization.   

In Agnew, student athletes challenged NCAA rules capping the number and length of 

athletic scholarships as a violation of the Sherman Act.17 The ultimate issue in Agnew was 

whether the NCAA bylaws at issue, capping the number of scholarships, was entitled to a 

presumption of pro-competitiveness.  

These Bylaws—a one-year limit to scholarships and a limit on scholarships per 

team—are not inherently or obviously necessary for the preservation of 

amateurism, the student-athlete, or the general product of college football. Issuing 

more scholarships (thus creating more amateur players) and issuing longer 

scholarships cannot be said to have an obviously negative impact on amateurism. 

Nor is there an obvious effect on the ability of college football to survive without 

the Bylaws in question.18 

 

The court in Agnew concluded that scholarship caps were not entitled to a pro-competitive 

presumption, and therefore the case could not be resolved at the motion to dismiss stage.  

IV. Deppe 

The court in Deppe concluded that the NCAA eligibility rules are entitled to the pro-

competitive presumption in Board of Regents, as they define what it means to be a student-

athlete and therefore preserve the tradition and amateur nature of college sports.19 According to 

the court in Deppe, “the year-in-residence requirement is plainly an eligibility rule” and thus 

entitled to a pro-competitive presumption.20 Deppe, however, raised several factual arguments 

                                                 
16 Deppe, 893 F.3d at 501 (citing Agnew v. Nat'l Collegiate Athletic Ass'n, 683 F.3d 328, 341 (7th Cir. 2012)). 

17 Agnew v. Nat'l Collegiate Athletic Ass'n, 683 F.3d 328, 333 (7th Cir. 2012). 
18 Id. at 344. 
19 Id. at 502. 
20 Deppe v. Nat'l Collegiate Athletic Ass'n, 893 F.3d 498, 502 (7th Cir. 2018). 



why the year-in-residence rule may not function as a pure eligibility requirement. First, Deppe 

argued that allowances for exceptions and waivers to the transfer rule show that the rule is not 

necessary for the survival of college athletics.21 The court assumed that the NCAA’s allowance 

of some avenues for relief suggests only that the NCAA is willing to allow certain flexibility 

where doing so will not damage the product.22  

Next, Deppe argued that the transfer rule is a pretext for maintaining economic 

advantages over students.23 The transfer rule prevented Deppe from competing for an athletic 

scholarship with other students, and it also prevented member schools from competing for the 

best talent. The court declined to infer any economic motive from the fact that the transfer rule 

only applies to sports with the highest revenues.24 Instead, the court assumed the innocent 

explanation, that the athletes in those sports are most vulnerable to poaching.25 Poaching is not 

an evil limited only to amateur athletics, however, as many non-athlete students transfer for 

reasons unrelated to sports. Further, the Deppe court cited Agnew, but failed to see how Agnew’s 

holding directly contradicts its own. Agnew recognized only a narrow class of NCAA by-laws 

that are presumptively “blessed” by the Supreme Court, while holding that other NCAA 

regulations could not be presumed lawful at the motion to dismiss stage.  

 In addition, Deppe argued that the rule is pretextual because it is designed to save schools 

money on recruitment scholarships and competition for the best talent. The financial incentives 

for the NCAA member schools are to limit any hassle with retention rather than openly 

competing to retain student-athletes. Similar to early admission programs that limit student 
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choices generally, the goal of many NCAA schools may be to lock in their classes early and 

often, in order to keep costs lower.26  

Considering the competitive concerns raised by Deppe’s arguments, the legality of the 

NCAA’s year-in-residence rule should have been subject to discovery and not been decided on a 

motion to dismiss. In discovery, Plaintiffs would have the opportunity to develop actual statistics 

relating to the transfer rule and just how big of a problem poaching would or would not be across 

all sports. The information available to the parties through discovery could shine more light on 

this issue while not opening the floodgates to attacking all NCAA rules affecting eligibility.  

Although there is clear precedent supporting many NCAA rules regarding eligibility and 

protecting amateurism, the Seventh Circuit missed an opportunity to provide discovery regarding 

a highly suspect transfer rule and whether it is pretextual or not. If it is pretextual, then it should 

not be presumed pro-competitive, which would protect the rule from antitrust scrutiny. The 

Seventh Circuit instead declined to even allow discovery, clinging to dicta from Justice Stevens 

in a case that turned on the amateur status of college athletics over thirty years ago. As a result, 

college athletes in the most popular sports who seek to transfer must play the waiting game.  

 

                                                 
26See generally, Green, Erica “Justice Department Launches Probe of Early College Admissions” 

https://www.nytimes.com/2018/04/10/us/politics/justice-department-probe-college-early-decision.html.  
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