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INTRODUCTION 

 On April 20, 1999, two high school seniors walked into Columbine High School 

and embarked on a shooting spree that ended their young lives and resulted in death of 12 

students and one teacher.
1
 The Littleton, Colorado community was devastated by the 

bloodshed, and the entire country was shocked and horrified.
2
 Everyone was left asking 

how had no one noticed that these two students were so disturbed? Suddenly, juvenile 

mental health was on Americans’ minds, and their government took note.  

 After the Columbine massacre, the United States Surgeon General held a 

conference on juvenile mental health and issued “Mental Health: A Report of the 

Surgeon General,” which called for integrated community-based mental health services.
3
 

The report stated specifically that “primary health care, the schools, and other human 

services must be prepared to assess and, at times, to treat individuals who come seeking 

help.”
 4

 That same year, the Surgeon General convened a conference titled “Children’s 

Mental Health: Developing a National Action Plan.”
5
 The report presented at that 

conference stated that every year, “one in ten children and adolescents suffer from mental 

illness severe enough to cause some level of impairment,” however, “it is estimated that 
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one in five of such children receive mental health services.”
6
 Again schools were 

referenced to as venues for prevention and detection of childhood mental illness.
7
 

 Shortly thereafter, George W. Bush ordered the New Freedom Commission on 

Mental Health to conduct a study of mental health services in the United States, and to 

make recommendations based on those findings.
8
 In 2003, the Commission reported its 

findings and established six goals for the delivery of health services.
9
 Under goal number 

four: “early mental health screening, assessment, and referral to services are common 

practice,” the Commission recommends “quality screening and early intervention…in 

both readily accessible, low-stigma settings, such as primary health care facilities and 

schools, and in settings in which a high level of risk exists for mental health problems, 

such as criminal justice, juvenile justice, and child welfare systems.”
10

 After the 

Commission reported their findings, a number of states have enacted litigation regarding 

mental health screenings in public schools. Mental health screening in schools has 

become an important issue, relevant to the health of our children, families and 

communities. 

 In this paper, I will first discuss the history of jurisprudence involving the tension 

between the rights of the state, parents and children. I will then discuss the Illinois 

Children’s Mental Health Act of 2003, and how it relates to the to traditional notions of 

state intervention in the family sphere. I will argue that legislation regarding mental 

health screening in schools can be drafted constitutionally for the benefit of children.  
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PARENTAL RIGHTS 

 Governmental legislation and initiatives regarding mental health screening and 

programming in schools has raised concerns for those who feel that that these actions are 

an infringement upon family privacy. Some parents and family activists argue that mental 

health screening in schools encroaches on a parent’s right to raise their child as they see 

fit.
11

 There is a long history in this country of cases that address the tension between 

parent’s rights and the state’s interest regarding children. In Stantosky v. Kramer, the 

United State’s Supreme Court held that “freedom of personal choice in matters of family 

life is a fundamental liberty interest protected by the Fourteenth Amendment.”
12

 The 

Supreme Court has held that parents have a fundamental right to raise their children as 

they see fit.
13

 Additionally, governmental interference with this right should be very 

limited.
14

  

 In Meyer v. Nebraska, the Supreme Court held that parents have the right to have 

their children instructed as they choose.
15

 At issue in Meyer was a statute that made 

unlawful the teaching of a foreign language to a child under the age of ten.
16

 The Court 

ultimately found that the statute infringed on parents’ fundamental liberty interest to 
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instruct their children as they see fit.
17

 The Court also noted that parents have a 

corresponding obligation to take care of children.
18

  

 In Pierce v. Society of Sisters, the Supreme Court again addressed the balance of 

authority between parents and the state.
19

 In Pierce, the Court addressed the validity of 

the Compulsory Education Act of 1922, which required that all children between ages of 

eight and sixteen to attend public school, with very few exceptions.
20

 The Act made it 

unlawful for a parent to send his or her child to private school.
21

 The Court held that the 

Act unreasonably interfered with the right of parents to direct the upbringing of their 

children.
22

 However, power was still reserved to states to regulate the schools and require 

that “certain studies plainly essential to good citizenship” be taught.
23

 

 The balance between parent’s rights and the rights of the state shifted in Prince v. 

Massachusetts, where the Court held that parental authority is not absolute, and can be 

restricted if doing so is in the interests of a child’s welfare.
24

 In Prince, the guardian of a 

child was convicted of violating child labor law by letting her nine year-old niece hand 

out religious material on a street corner.
25

 Two liberty claims were at issue: (1) a parent’s 

right to bring up the child without restraint, and (2) child’s right to observe the ways in 

which she is raised, including religious practices.
26

 The Court reasoned that the state has 

broader authority when it comes to children and may limit “parental freedom and 
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authority in things affecting the child’s welfare.”
27

 The Court also took a paternalistic 

view of children’s rights by noting that the state has greater liberty to curtail the rights of 

children then adults, even in some instances where the child’s guardian is present.
28

 

 For nearly a century after the decision in Meyer, Pierce, and Prince, the Supreme 

Court did not address parental autonomy.
29

 The power struggle between parent’s rights 

and the rights of the state over the care, custody, and control of children came before the 

court in 2000 in the case of Troxel v. Granville.
30

 In Troxel, the Court declared 

unconstitutional a Washington state law that allowed third parties to petition for visitation 

of children regardless of the objection of the child’s parents.
31

 The plurality opinion 

stated “the interest of parents in the care, custody and control of their children -- is 

perhaps the oldest of the fundamental liberty interests recognized by this Court.”
32

 The 

plurality opinion in Troxel represents a shift back in favor of parent’s rights, and the 

reaffirmation of “a presumption that fit parents act in the best interests of their 

children.”
33  

 The shift in Troxel in favor of parent’s rights represents a possible hurdle for the 

constitutionality of mandated mental health screening in schools. In each case discussed 

in this paper however, the Court has tempered the rights of parents to raise their children 

as they see fit with some acknowledgement of a corresponding obligation for parents to 
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care for their children and that it is permissible for the state to intervene when a child’s 

welfare is threatened. Where children’s mental health needs are systematically not are 

being met by their parents, is it the duty of the state to step in and provide the help 

children need? 

THE STATE’S INTEREST 

 There are several constitutional principles that have been commonly used to 

frame the role of the state in child rearing. The common law doctrine of Parens Patriae, 

which means literally “parent of the country,” historically gave the English king the 

“right and responsibility to protect people legally incapable of caring for themselves, 

including children.”
34

 In Prince, the Court notes that “acting to guard the general interest 

in youth’s well being, the state as parens patriae may restrict the parent’s control by 

requiring school attendance, regulating or prohibiting the child’s labor, and in many other 

ways.”
35

  

 Additionally, the state may regulate children and the family generally under their 

police powers to promote the public health, safety and welfare.
36

 However, the doctrine 

of parens patriae and the state’s authority under their police powers are restrained by the 

state’s “official tradition of nonintervention” into family affairs, including the parent and 

child relationship.
37

 The tradition of nonintervention is partially the result of the practical 
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problem of enforcement by the state within the family sphere, because much of what goes 

on between family members happens in private.
38

 

 Although parental rights to “care, custody, and control” over their children has 

been affirmed by the Supreme Court
39

, in the context of medical decisions, lower courts 

in the U.S. have held that the state’s interest in the protecting the welfare of children 

outweighs parental decision-making. In Paraham v. J.R., parents had their minor children 

admitted to mental hospitals, and the children later filed suit claiming that the Georgia 

statute that granted parents authority to voluntarily commit their children against their 

wishes was unconstitutional.
40

 The lower court found the statute unconstitutional, but the 

Supreme Court reversed because they deemed the process involved in committing the 

children to be adequate (including evaluation by a physician).
41

 

  The presumption that parents act in the best interest of their children has 

generally been overcome where the child’s life is threatened.
42

 However, decisions 

regarding non-life threatening medical situations represent more of a gray area. The 

Supreme Court has not spoken specifically on the matter, but lower courts have at times 

held that the state may usurp parental rights where parents refuse medical care for their 

children that is not life threatening.
43

 Additionally, even if the Supreme Court were to 

hold that the state can overcome parental rights in the case of non-life threatening care, it 

is not clear that this would include mental health services.  
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 Legislation can avoid challenges on these grounds by requiring parental consent 

to mental health testing in school on either an “opt-in” or “opt-out” basis. In case of 

actually requiring the administration of mental health service against the wishes of a 

parent, the best facts would be a case in which a child’s physical wellbeing is actually 

threatened by her mental impairment. However, such a case would also raise issues of the 

child’s rights.  

CHILDREN’S RIGHTS 

 The tension between a parent’s right to make choices about their children and the 

state’s right to ensure the health and welfare of children are often discussed and debated. 

However, the rights of children are often left out of the equation. In fact “most legal and 

social policy is based on the beliefs that children lack capacity to make decisions on their 

own and that parental control of children is needed to support a stable family system, 

which is crucial to the well-being of society.”
44

 However, we live in a society that greatly 

values individual liberty, and treating children as merely property of parents or the state 

would go against these values.
45

  

 Mental health screening in schools raises many issues regarding the welfare and 

privacy of children. One issue is that the science of psychology is still evolving and many 

things have been historically characterized, as “mental illness,” such as homosexuality, is 

no longer considered pathology.
46

 What may be incorrectly labeled as mental or 

emotional health problems today, may be regarded as healthy in the future. Additionally, 

a child flagged early on as having mental illness may face stigmatization. A child’s 
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educational opportunities could be affected as well as the perceptions of the teachers and 

administration whom the child comes in contact with on a daily basis.
47

  

 Additionally, many fear of the over medication of children and the affect this may 

have on their lives. In the case of Eric Harris, one of the infamous shooters in the 

Columbine High School Massacre, Harris had actually received mental health treatment 

and was prescribed the anti-depressant Lucvox.
 48

 Some have argued that the use of these 

drugs may have contributed to Harris’ actions on April 20, 1999.
49

 Additionally, CCN 

also reported that, days before the shooting, Harris “was rejected by the Marine Corps 

recruiters days before the Columbine High School massacre because he was under a 

doctors care and had been prescribed an antidepressant medication.”
50

 Therefore, not 

only was his mental health treatment unsuccessful, but his diagnosis and treatment had 

also limited his opportunities. 

 On the other hand, research has shown that undiagnosed mental illness in children 

can have devastating effects. Children with undiagnosed mental illness are “twice as 

likely to drop out of school,” more likely to experiment with drugs and alcohol and at a 

higher risk for suicide.
51

 These negative outcomes make the case for diagnosing mental 

illness in children very strong, even if selected treatment options may be disputed. 

Additionally, as in the case with the Illinois legislation, anti-stigmatization can and 
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should be a goal of governmental programming.
52

 On balance, it seems that children 

would be better served by testing that could diagnose mental illness, and schools which 

they are already required to attend and spend much of their day seems like a good venue 

for testing. It is clear that children’s mental health needs are not being met by their 

parents alone, and as discussed in the introduction, state intervention has resulted. 

ILLINOIS’S CHILDREN’S MENTAL HEALTH ACT OF 2003 

 In 2003, the Illinois state legislature enacted the Children’s Mental Health Act of 

2003, which has three important aspects.
53

 The first requirement of the Illinois statute is 

the development of a system of “coordinated mental prevention, early intervention, and 

treatment services for children form birth through age 18.”
54

 Second, the statute requires 

that the Illinois State Board of Education “develop and implement a plan to incorporate 

social and emotional development as part of the Illinois Learning Standards.”
55

 Lastly, 

the statute addresses “teaching and assessing social and emotional skills and protocols for 

responding to children with social, emotional, or mental health problems, or a 

combination of such problems, that impact learning ability.”
56

 The “assessment” or 

screening portion of the statute draws the most controversy.  

 The comprehensive mental health initiative reaches into the realm of what has 

traditionally been a private, familial matter. One central issue that was not addressed in 

the original version the statute, but has been added by amendment, is that parental 
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consent is required for mental health screening of children in Illinois schools.
57

 The issue 

of parental consent may ultimately be a deciding factor if the Illinois statute is challenged 

for constitutionality.  

 The statute also calls for an “anti-stigma campaign,” which was launched in 2008 

as the “Say It Out Loud” campaign “which seeks to de-stigmatize mental health and 

promote greater understanding of children’s social and emotional development needs.”
58

 

This helps to rectify issues of children’s rights, and increased awareness and acceptance 

of mental health issues will help all individuals with a mental health problem. 

 It is the underlying goal of legislation such as the Children’s Mental Health Act of 

2003, that increased diagnoses coupled with anti-stigmatization will help children with 

mental illness be more successful, and better able to reach their goals. Additionally, the 

implementation of social and emotional standards into Illinois curriculum, may lead to 

prevention of mental health issues, which is truly the best outcome.  
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