Lane v. Franks: Public Employee Testimony and the First Amendment
By Michael Lorden

Introduction

The First Amendment states “Congress shall make no law... abridging the
freedom of speech...”! The First Amendment restricts the government, and its
extensions, from controlling the speech of its citizens. However, like most laws, there are
exceptions to that general rule and the First Amendment does not protect all speech from
government intervention. For example, courts have found that the following types of
speech may not be protected: speech used in a criminal conspiracy; speech that amounts
to treason or spying; speech that defames or libels someone; and speech that is obscene or
hostile.?

The First Amendment plays a particularly interesting role in the public workplace.
When the government employs a citizen as an employee, such as a police officer,
firefighter, teacher, or countless other professions, what role does the First Amendment
play in the employer-employee relationship? This issue is even more intriguing when
considering the fact that in 2012 there were nearly 22 million government employees.®

The Supreme Court did not recognize that public employees had a right to First
Amendment Protection until 1960.% Eight years later, the Court again addressed the issue

of a public employee’s right to free speech in the case of Pickering v. Board of
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Education.® In Pickering, a teacher wrote a letter to the editor of the local newspaper
criticizing his employer, the school district.® The board of education in turn fired the
teacher.” The teacher sued the district claiming his First Amendment Freedom of Speech
rights had been violated.® The Court ruled in his favor, 8-1, and held that a public
employee’s right to free speech must be balanced with the employer’s efficiency
interests.®

Most recently the Supreme Court addressed this issue in Garcetti v. Ceballos.! In
Garecetti, a district attorney wrote a memorandum recommending that a case be dismissed
because of alleged governmental misconduct surrounding a search warrant.** The district
attorney met with his supervisors to discuss the memorandum, but the two sides argued
about the case.!? The district attorney’s supervisor decided to move forward with the
case.™® The court held a hearing on the search warrant, and the defense called the district
attorney as a witness.* Ultimately, the court upheld the warrant and the district attorney
was reassigned.® He then claimed retaliation in violation of his First Amendment
rights.'® The Supreme Court held that when public employees make statements pursuant
to their official duties, they are not speaking as citizens, and the First Amendment does

not insulate their communications from employer discipline.” The Court further ruled
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that the district attorney was not speaking as a citizen when he wrote his memorandum,
and therefore, the First Amendment did not protect him.8

On January 17, 2014, the Supreme Court granted certiorari in the case of Lane v.
Franks,® a case that involved an employee of a public university that testified against a
public official and was subsequently fired. This case delves into the sphere of public
employee free speech rights. In particular, the Court will decide whether a public
employee who is subpoenaed to testify is protected from retaliation under the First
Amendment. The Court’s ruling will: (1) build upon the precedent set forth in Pickering
and Garcetti; and (2) guide public employers (including school districts) on how they can
respond to sworn testimony from an employee.

Facts and Procedural History

Edward Lane worked as a program director of the Community Intensive Training
for Youth (“CITY”) program under the authority of the Central Alabama Community
College (CACC).?% In his capacity as a program director, Lane supervised State Senator
Suzanne Schmitz who was also a CITY program employee.?! Shortly after Lane was
hired, he discovered that Schmitz was rarely in her office and she did not have any
timesheets.?? Lane confronted Schmitz on her failure to attend work and she informed

him that she received her job through a connection with a high-powered state official.?®
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Schmitz even threatened to call the state official after Lane confronted her lack of work.?*
Eventually, Lane fired Schmitz.®

Schmitz was a part of a broad corruption scheme that paid state employees for
work they were not actually performing.? Federal prosecutors charged Schmitz with mail
fraud and theft after she was paid from the CITY program for little or no work.?’ In 2006
and 2008, Lane testified against Schmitz, but her first trial resulted in a hung jury.?

In 2009, Lane’s supervisor, Steve Franks of the CACC, terminated all of the
CITY program’s probationary employees, including Lane, due to claimed financial
restraints.?® However, then Franks brought all the probationary employees back, except
for Lane and one other person.®® Franks claimed that he realized that civil service laws
protected all of the employees except for Lane.3! Shortly thereafter, the CITY program
dissolved, Franks retired and Susan Burrow replaced Franks at the CACC.3? Lane then
sued Burrow in her official capacity as President of the CACC, and Franks (in his
individual capacity) for wrongful termination in retaliation for testifying against

Schmitz.%
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The District Court granted the defendant’s summary judgment motion based on
sovereign and qualified immunity.3* The court held that the Eleventh Amendment®
barred Lane from bringing claims against the community college and from Franks.% The
Eleventh Amendment, and the doctrine of sovereign immunity, essentially bar suits
against the state and its instrumentalities, including community colleges.

The court further held that even if the Eleventh Amendment did not bar Lane’s
claims, that Lane’s right to free speech under the First Amendment was not clearly
established to defeat Frank’s qualified immunity.®” Qualified immunity protects
government officials from suits when the officials are performing discretionary functions
in their individual capacities.®® However, qualified immunity does not extend to officials
that violate “clearly established statutory or constitutional rights of which a reasonable
person would have known.”” First, the court held that Lane did not testify as an ordinary
citizen, but instead in his capacity as Director of the CITY program.*® This distinction is
important because the Supreme Court ruled in Garcetti that public employers may restrict
the speech of public employees so long as that employee is speaking in their official
capacity and not as an ordinary citizen.* The court also ruled that Frank was protected by
qualified immunity because he had no reasonable reason to believe that Lane’s speech

was protected by the First Amendment.*
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The Eleventh Circuit affirmed the District Court’s ruling.*® The Eleventh Circuit
agreed that since Lane testified in his official capacity, he could not state a claim for
retaliation under the First Amendment.**

Issue Presented to the Supreme Court

The following issues were presented to the Supreme Court on Lane’s petition for
a writ of certiorari to review the judgment of the Eleventh Circuit:
1. Is the government categorically free under the First Amendment to retaliate
against a public employee for truthful sworn testimony that was compelled by
subpoena and was not a part of the employee's ordinary job responsibilities?*°

2. Does qualified immunity preclude a claim for damages in such an action?

Petitioner Lane’s Argument

Lane presents two main arguments to the Court: (1) that his speech was protected
by the First Amendment; and (2) that Franks’ conduct was not protected by qualified
immunity. First, Lane argues that his speech was protected by the First Amendment.*’
Not surprisingly, the two sides have different interpretations of what public employee
speech should be covered by the First Amendment. In essence, Frank argues that an
employee that speaks publicly about information he or she gleaned from work is speaking
per his or her official duties, and thus can be terminated for such speech.*®

Instead, Lane advocates for a rule that only gives public employers the right to
punish speech when the employee speaks pursuant to his or her official duties.*® As can

be expected, Lane believes his testimony against Schlitz was private speech not related to
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his position with the CITY program. In particular, he argues that his speech, subpoenaed
testimony, was an obligation of citizenship, or at the very least an act of private
citizenship similar to writing a letter to the local newspaper.*

Second, Lane argues that Frank was not covered by qualified immunity. Lane and
Frank present two different inquiries into the issue. Frank believes he was protected by
qualified immunity because the law did not clearly state that public employees were
protected when they gave subpoenaed testimony.®! Conversely, Lane argues that Frank
was not covered by qualified immunity because the law was clear that an employee is
protected by the First Amendment when he testifies outside of his official duties on a
matter of public concern.>? Lane argues that his speech fell within well-established
Supreme Court and Eleventh Circuit precedent.

Respondent Franks’ and Burrow’s Arguments

Lane brought suit against Franks in his individual capacity, and against his
replacement, Susan Burrow, in her official capacity. Franks’ general proposition to the
Court is that the Eleventh Circuit’s ruling in his favor properly harmonized the balance
between free speech, the importance of citizen testimony, and government efficiency.>
Franks argues that Lane’s speech, when viewed in the light of Pickering and Garcetti,>*
was not protected. Franks believes that the need for government efficiency outweighed

Lane’s free speech rights, and further that Lane was speaking pursuant to his official
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duties.®® Finally, Franks argues that he was protected by qualified immunity because it
was not clear that Lane’s speech was protected at the time of his dismissal.>®

Respondent Burrow, in a separate brief, argued that Lane’s speech was protected
because he was not testifying in his official capacity, per Garcetti.>’ Further, Burrows
argues that since the case can be settled by using the Garcetti standard, then the Court
should not adopt a rule that specifically allows for, or bans, retaliation against an
employee for subpoenaed speech.® Instead, she argues that courts should apply the test
set forth in Garcetti and examine whether the speech was related to their official duties.*
However, Burrow does not fully side with Lane because she also argues that qualified
immunity should absolve Franks.®® Burrow believes that Franks was acting consistent
with Eleventh Circuit precedent.®!
Amici Curiae

Several amici curiae filed briefs in support of Lane, but Franks and Burrow only
received one amicus brief. The First Amendment Coalition filed a brief in support of
Lane, arguing that, “truthful speech is at the apex of the constitutional safeguard; that
truthful speech about matters of public concern and the conduct of public officials is
especially protected and that truthful testimony in court, in particular, may not serve as
the basis for public sanction.”®® The Alliance Defending Freedom also filed a brief in

support of Lane arguing that, “A public employee should receive full First Amendment
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protection when speaking on matters of public concern, unless the employer can
demonstrate that such speech disrupts implementation of the employer's business
operations.”®® Further, The National Whistleblower Center argued in its amicus brief that
a government employee has a duty to communicate to his government, possibly through
sworn testimony, information about potential crimes.®* At least six other organizations
filed amici briefs in support of petitioner as well.®®

Respondents, on the other hand, only had one amicus brief in their support, filed
by the International Municipal Lawyers Association and the International Public
Management Association for Human Resources. Their brief argued that public employees
have free speech rights and should not be retaliated against for asserting those rights;
however, the groups argue that per Garcetti, public employees should not be protected
when they are testifying pursuant to their official duties.®® The amici argue that a ruling in
favor of Lane would burden local governments.®’

Finally, the United States filed a brief supporting affirmance in part and reversal
in part.%® The U.S. argued that, “Public employees do not uniformly lack First

Amendment protection for testimony, pursuant to subpoena, about information learned
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through their work for the government.”®® However, the U.S. opined that Franks was
protected by qualified immunity “[b]ecause the constitutional status of such speech was
1.9a70

not clearly established at the time of petitioner’s dismissa

The Potential Impact of the Decision

Teachers, as a unique subset of public employees, testify in a variety of scenarios.
Some of that testimony is subpoenaed while some is not. For example, recently teachers
and school officials have testified about: curriculum; teacher intimidation;’ teacher
preparedness; testing;’* alleged cheating;”® and a host of other issues. The Supreme
Court’s decision in Lane v. Franks could greatly impact how often teachers testify, the
testimony’s topic, and even the testimony’s candidness.

First, the Supreme Court could rule that when a public employee is subpoenaed to
speak, he or she is covered by the First Amendment, regardless of the nature of the
testimony. This would undoubtedly protect teachers and other public employees from
retaliation from their employer for testimony that may or may not harm the employer’s
image. However, such a ruling would also greatly restrict a public employer’s ability to
control the way their employees speak about the organization. There are also concerns

about burdening local and state governments with litigation. In a previous decision, the
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Supreme Court recognized that “government offices could not function if every
employment decision became a constitutional matter.”’® Such a decision could upset the
balancing of interests (free speech v. government efficiency) that the Court recognized in
Pickering.

Second, the Court could choose to extend their holding in Garcetti to also cover
subpoenaed testimony. Therefore, any testimony that was related to the employee’s
official duties would not be protected, but any subpoenaed testimony outside of his or her
official duties would be protected by the First Amendment. Such a ruling could balance
the interests of both public employees and government employers. Schools would be able
to discipline their employees for (negatively) testifying about matters related to their
official duties, while employees would still be free to testify about matters unrelated to
their position. While this would restrict some speech that could possibly benefit the
public, it would also allow school districts more freedom in dealing with their personnel
and ultimately running an efficient district. As the Court has noted, both free speech and
government efficiency interests are valid and must be balanced.

Conclusion

The Lane v. Franks decision will help settle the issue of free speech rights in
regards to the subpoenaed testimony of public employees. The case will also add to the
case law on public employee free speech rights in general. With over 20 million people
working as public employees, this case is sure to have significant consequences in the
future and could sway the balance between the right to free speech and an efficient

government-employer.
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