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Executive Summary 
 
Currently in Illinois, children of any age can be arrested, charged, and 
adjudicated delinquent.  This approach is out of line with most of the 
world, and many other states, which have set ages under which 
children cannot be held criminally responsible.  It is inconsistent with 
developmental science, which overwhelmingly finds that children are 
limited in their ability to understand the consequences of their actions 
and to plan for the future. Growing understanding of the brain 
development of children and adolescents explains both limitations on 
culpability, defined as an individual’s blameworthiness or 
responsibility for a criminal action, and limitations on competency, 
defined as the ability to make critical decisions regarding one’s own 
legal defense. Data and research consistently show that bringing 
children into justice systems fails to protect public safety and is 
counterproductive to reducing recidivism rates;  supportive services 
and diversionary programs are more effective than traditional 
juvenile justice systems at reducing recidivism and keeping 
communities safe. 
 
As the first state to establish a juvenile court system, Illinois was a 
national leader in prioritizing rehabilitation for children and 
adolescents.  Over the last 110 years, the state’s laws and policies 
have, at times, reflected the research, literature, and practice that 
sets forth how to treat children who come to the attention of the 
justice system in developmentally appropriate ways.  At other times, 
we have trailed behind. 
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In the Summer of 2020, Governor J.B. Pritzker, Lieutenant Governor Juliana Stratton, and the 
Illinois Department of Juvenile Justice announced the rollout of the 21st Century Illinois 
Transformation Model, aimed at reforming juvenile justice by increasing community investment, 
improving intervention services, providing increased reentry support, and moving youth from 
large prison-like facilities to smaller regional centers. This move represents a significant step 
forward in recognizing the importance of age-appropriate responses.  As Illinois develops a new 
vision of juvenile justice, it is an opportune moment to also rethink how the state responds to 
children when they first come into conflict with the law.  
 
Thirty years after the adoption by the United Nations of the Convention on the Rights of the Child, 
which sets out an international standard for the fair treatment of children and which champions 
the importance of setting a minimum age of criminal responsibility, it is time for Illinois to do the 
same. At a moment when the devastating harm of over criminalization of Black and brown 
communities is receiving increased national attention, it is also time for a closer examination of 
the disparate racial impact of Illinois’ response to children in conflict with the law. 
 
Illinois should set a minimum age of criminal responsibility at 14, so that children ages 13 and 
under cannot be arrested or charged in either juvenile or adult criminal systems. The state should 
support healthy childhood development by providing children with supportive services in lieu of 
traditional juvenile justice responses.  Age-appropriate responses that focus on restorative and 
rehabilitative efforts not only decrease the rates of recidivism, but also allow for more purposeful 
and reasoned responses to children in need. By setting a minimum age of 14, Illinois would 
position itself as a national leader in responding to the needs of children in conflict with the law.   
 

Key Findings 
 

● Setting a minimum age of criminal responsibility is in keeping with research which finds 
that children are less culpable and less competent to stand trial than adults.  The regions 
of the brain that govern the ability of children to plan for the future and to fully 
understand the consequences of their actions develop gradually over the course of 
childhood and adolescence.  As a result, children do not understand the impact of their 
actions in the same way that adults do.  This means that children are less culpable for 
their actions than their older peers.  It also means that children are less competent to 
stand trial and to participate in their own defense.  
 

● Diversionary programs and supportive services are more effective than traditional 
juvenile justice systems at reducing rates of recidivism and keeping communities safe.  
When children commit offenses at a young age, it may mean that they need additional 
support.  Studies show that diversionary programs which provide services designed to 
address the root causes of a child’s behavior are more effective than juvenile justice 
systems at reducing rates of reoffending.  Services such as family therapy, drug 
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counseling, and mental health supports can help address the underlying causes that lead 
to children coming into conflict with the law.  

 
● Children under age 14 are arrested at comparatively low rates, particularly for the most 

serious felonies. Children between the ages of 10 and 13 years accounted for 9 percent 
of juvenile felony arrests in Illinois in 2018.  For the most serious classes of felonies, 
children between the ages of 10 and 13 accounted for only 6.4 percent of juvenile arrests. 
 

● Children under age 14 who are arrested are disproportionately likely to be African 
American. Black adolescents make up 53.5 percent of arrests of 14 through 17-year-olds, 
and make up 62.2 percent of arrests of children ages 10 through 13, despite being 15% of 
the population of 10-17 year olds in Illinois.  

 
● Minimum age laws are common, both within the United States and internationally. 

Currently 22 states have set minimum age laws under which children cannot be held 
responsible in juvenile court. In 2018, California and Massachusetts both set 12 as their 
minimum age, and in 2020, Utah joined them in setting a minimum age of 12. On an 
international stage, the United Nations has encouraged countries to set 14 as their 
minimum age of criminal responsibility, and 118 countries have set a minimum age of 12 
or higher.   

 

Recommendations 
 

● Illinois should set 14 as its minimum age of criminal responsibility.  The state should 
follow the United Nations’ guidance by setting 14 as the minimum age of criminal 
responsibility, and prohibiting arresting, charging, or convicting children ages 13 and 
under. To ensure adequate time to prepare alternatives to our current juvenile justice 
system, a minimum age should be passed with a delayed effective date that gives at least 
a year to ensure appropriate services and resources are available and accessible.   

 
● Illinois should support additional services and interventions for children in conflict with 

the law.  When children commit serious offenses at a young age, it can be a sign that they 
need additional support.  An appropriation or shift of existing financial resources should 
be made at the same time as a minimum age law is passed, in order to provide support 
for alternative services including mental health counseling and drug rehabilitation, and to 
support restorative justice programs.  Providing children with services that help support 
healthy development, rather than bringing children into the juvenile justice system, is a 
win-win: it both helps set the individual child on a positive path, and helps keep 
communities safe by reducing recidivism rates.  
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● Illinois should collect more robust data on available services for children in conflict with 
the law.  Current data limitations make it difficult to know where gaps in services exist. 
To better understand where additional services are needed, Illinois should build a more 
comprehensive system for tracking availability of alternative supports, availability of 
residential treatment placements, and capacity of crisis response networks, including the 
Comprehensive Community-Based Youth Services (CCBYS) program. More 
comprehensive data collection would make it easier to plan for age-appropriate 
alternatives to our current juvenile justice system. 

 

Introduction 
 

“There can be no keener revelation of a society’s soul than the way it treats its children” 
- Nelson Mandela 

 
In October of 2019, prosecutors charged a nine-year-old boy from Peoria, Illinois with five counts 
of homicide and arson. The charges alarmed juvenile justice advocates throughout Illinois. At a 
hearing in Woodford County, the Chicago Tribune reported that the defendant’s “feet only 
touched the ground if he slid forward in his chair, and his head barely reached above the top of 
his seat.”1 The judge read the first count of first-degree murder. When the judge asked the boy if 
he understood, he shook his head no. When the judge asked what the boy didn’t understand, the 
nine-year-old answered that he didn’t understand “[w]hat I did.”2  The majority of the hearing 
consisted of the judge explaining to the boy the nature of the charges against him, and defining 
terms such as “arson” and “alleged.”3   
 
Two decades ago, a seven-year-old and an eight-year-old in Chicago faced charges for the murder 
of an 11-year-old girl named Ryan Harris. The age of the defendants shocked criminal justice 
advocates and members of the general public across the country. Following their probable cause 
hearing, the New York Times reported that “[t]he 8-year-old’s lawyer had him stand on a chair at 
one point so a witness could see him better” and that “[t]he 7-year-old spent most of the hearing 
drawing hearts, a house and a rainbow with colored pens on one of his lawyer’s yellow legal 
pads.”4 The state later dropped charges against both children due to exonerating evidence.5 In 
the years since, the two boys have lived in the shadow of the charges they faced at a young age, 
and were both subsequently involved in the justice system.6 The younger of the two boys, Romarr 
Gipson, received a 52-year sentence for a shooting that happened when he was 15. After his 
sentencing, Gipson’s attorney in his civil case against the City relating to the earlier charges argued 
that “[i]n a way, you could almost call it a Pygmalion effect. You accused the kid falsely. You 
treated him like he’s capable of a rape and a murder. So, you give him a sense of -- why should I 
bother being good?”7 Although the Harris case spurred much discussion about possible reforms 
to how Illinois interacts with children and adolescents who are in conflict with the law, the state 
ultimately made no substantive changes as to how we treat our children.8 
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Elsewhere, treatment of children in conflict with the law has evolved.9 Twenty-two states have a 
minimum age of criminal responsibility, under which children cannot be brought into juvenile 
court.10 In 2018 and 2019, Massachusetts and North Dakota raised their minimum ages,11 and 
California set a minimum age for the first time.12 In 2020, Utah set a minimum age for the first 
time.13  The National Conference of State Legislatures’ bipartisan Juvenile Justice Principles Work 
Group released a set of principles in 2018 which included a recommendation that states “[s]et the 
minimum age of juvenile court jurisdiction to an age at which the average youth is able to 
understand consequences, be held responsible, and change behavior with appropriate 
interventions.”14   
 
On an international stage, in 2007, the United Nations Committee on the Rights of the Child 
recommended that countries set 12 as the absolute minimum age for holding children criminally 
responsible, and recommended that countries consider setting it at an even higher age.15 In 2019, 
in response to scientific studies, the Committee amended its initial guidance; it now recommends 
a minimum age of criminal responsibility of at least 14. The Committee also commends member 
states that have set a minimum age of 15 or 16.16 The U.S. is currently one of only five nations 
that does not have a national minimum age of criminal responsibility.17 As standards regarding 
how to respond to children who are in conflict with the law evolve, Illinois should make sure its 
approach is aligned with the growing body of research on what works best to support these 
children.  By providing more effective approaches for children in lieu of traditional juvenile justice 
responses, we will both help encourage the healthy development of children and help keep our 
communities safe by lowering recidivism rates. 
 
This paper is divided into four sections: 
 

I. Section one sets out  why it is critical to treat children differently. It describes research 
on brain development, which shows that children are limited in their ability to reason, 
control impulses, and understand the consequences of their actions.  These limitations 
impact children’s culpability, and need to be considered in determining their 
competency to stand trial. They also illustrate why children are better served by 
community support and early intervention programs than by justice systems.  

II. The second section reviews what happens to a child when he or she comes into conflict 
with the law, including data on rates of arrest and detention of Illinois children and 
adolescents, and provides an overview of the evolution of Illinois laws related to 
children and adolescents in conflict with the law.  

III. In the third section, the paper summarizes minimum age laws across the United States 
and internationally. This analysis includes profiles of minimum age laws in 
Massachusetts, California, and Canada.  

IV. Finally, the paper concludes with recommendations for Illinois stakeholders, advocates, 
and policy makers, to help the state establish a minimum age law.    
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I. Why Treat Children Differently? 
 
Children are distinct from adolescents when it comes to understanding the consequences of their 
actions and planning for the future.18 This section explores the research underlying this statement. 
It then presents three main arguments in support of a minimum age of criminal responsibility:  

• Children lack the competence to stand trial;  
• Children may not be fully culpable for their own actions; , and  
• Setting a minimum age would help support the healthy development of children, thereby 

helping to keep communities safe.  
 
A. The Science: Children’s Minds are Different 

 
Lawmakers and courts have paid increasing attention in recent years to research on how 
adolescents are different from adults.  For example, research on differences in brain development 
between adolescents and adults helped inform Supreme Court decisions in three key cases: Roper 
v. Simmons,19 Graham v. Florida,20 and Miller v. Alabama.21 The cases collectively struck down the 
death penalty and mandatory life without parole for juveniles.  Less attention, however, has been 
paid to the distinction between children and adolescents, and the ways individuals gradually 

 

A note on terminology: 

Throughout this paper we use “children” to refer to anyone under the age of 
14, and “adolescents” to refer to anyone between the ages of 14 and 17. 
“Minimum age of criminal responsibility” is an age under which children or 
adolescents may not be brought into either juvenile or adult criminal systems.  
For example, if a state sets 12 as a minimum age of criminal responsibility, a 12-
year-old could still be charged with a crime, but a child under 12 years of age 
could not.  “Children in conflict with the law” refers to anyone under the age of 
14 who comes into contact with criminal or juvenile systems as a result of being 
suspected of or accused of committing an offense.   We use person-first 
language, such as “children in conflict with the law,” throughout.  By listing 
individual identity before involvement with juvenile or criminal systems, 
person-first language emphasizes that an individual is more than just his or her 
encounters with justice systems.  

 



 

LEGISLATION AND POLICY CLINIC | January 2021  7 
 

change throughout childhood and adolescence.22 This is true even though people tend to 
instinctively treat children and adolescents very differently outside the legal system.  
In the broadest terms, neuroscience and behavioral research on brain development suggests that 
the regions that control the brain’s executive functions develop slowly from birth into an 
individual’s early 30s. “Executive functions” is an umbrella term that refers to mental processes 
that help individuals plan, focus attention, and handle multiple tasks at once.  While many regions 
of the brain play a role in the ability to plan for the future and to understand the impact of one’s 
actions, cortical regions play a particularly critical role.23  Cortical regions are involved in higher 
processing of information and are important to a child’s ability to consider or comprehend their 
actions.24  
 
Because of the gradual development of the cortical region, children, more than adolescents, 
struggle on a range of tasks that measure ability to regulate one’s own behavior, including tasks 
that look at ability to plan for the future and at ability to suppress responses that are inappropriate 
to a specific task.25 This is relevant to children’s interaction with the justice system because it 
ultimately impacts their ability to control their behavior, to participate in legal proceedings, and 
to understand formal juvenile justice system responses.  

 
B. How Science Should Inform a Minimum Age of Criminal Responsibility  

 
Growing understanding of the brain development of children and adolescents explains both 
limitations on culpability, defined as an individual’s blameworthiness or responsibility for a 
criminal action, and limitations on competency, defined as the ability to make critical decisions 
regarding one’s own legal defense. This section begins by providing a legal framework for the 
ways in which children are both less culpable and less competent to stand trial than older peers. 
It then focuses on alternative interventions designed to hold children accountable in meaningful 
ways that simultaneously keep communities safe and provide age-appropriate responses to 
children in conflict with the law.  Research consistently shows that supportive services and 
diversionary programs are more effective than traditional juvenile justice systems at reducing 
recidivism and keeping communities safe.26  
 
1. Children are Less Culpable 
 
Gradual development of the systems that control executive functioning throughout childhood and 
adolescence mean that children face serious limitations when it comes to their ability to 
understand the impact of their actions on others and on their future selves. Research from the 
MacArthur Foundation Research Network on Adolescent Development and Juvenile Justice found 
that children and adolescents age 15 and under have not fully developed the ability to recognize 
the risks inherent in different choices and to think about the long-term consequences of their 
actions.27 Legal systems should respond to children in age-appropriate ways: just as our 
understanding of adolescent brain development has informed policy and legal decision-making in 
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response to adolescents in conflict with the law, these findings should shape how we think about 
responding to children.  
 
The idea that children and adolescents are less blameworthy has played a key role in recent trends 
in juvenile justice.  According to the American Psychological Association (APA), “developmentally 
immature decision-making, paralleled by immature neurological development, diminishes an 
adolescent’s blameworthiness.”28  This understanding played an important role in the Supreme 
Court’s decision in Graham, which found that “because ‘[t]he heart of the retribution rationale 
relates to an offender’s blameworthiness,’…’the case for retribution is not as strong with a minor 
as with an adult.’” 29 

 
2. Children are Less Competent to Stand Trial 
 
For similar reasons, children and adolescents also face limitations on their competency to stand 
trial, both because of limited ability to understand their criminal punishment, and because of 
difficulties comprehending the court process. The Supreme Court found in Graham that “the same 
characteristics that render juveniles less culpable than adults—their immaturity, recklessness, 
and impetuosity—make them less likely to consider potential punishment.” To participate in their 
defense, defendants must be able to “have a rational 
as well as factual understanding of the proceedings 
against [them]” and must have sufficient present 
ability to consult with a lawyer.30 As with culpability, 
many of the reasons why adolescents face 
competency challenges are further amplified when 
dealing with children, who can struggle to understand 
both the nature of the proceedings and the potential 
punishments they face.  
 
The MacArthur Foundation also found that “juveniles 
aged 15 and younger are significantly more likely than 
older adolescents and young adults to be impaired in 
ways that compromise their ability to serve as competent defendants in a criminal proceeding.”31  
Their research demonstrates that understanding of criminal proceedings evolves gradually as 
children grow up: Children ages 11 to 13 showed poorer understanding of trial matters and poorer 
reasoning and understanding of how information applies to legal defense than did 14 and 15 year-
olds, and both groups were more likely to be impaired in competency-relevant activities than 
individuals ages 16 and older.32 Outside of a court proceeding itself, the study also found that 
individuals ages 15 and younger face significant challenges in their ability to “consider the long-
term, and not merely the immediate, consequences of their legal decisions.”33 
 

 

Individuals ages 15 and younger 
face significant challenges in 
their ability to “consider the 

long-term, and not merely the 
immediate, consequences of 

their legal decisions.” 
 

-MacArthur Foundation 
Research Network 
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3. Healthy Development of Children Helps Keep Communities Safe 
 
In addition to concerns about children’s culpability and competency to stand trial, holding children 
criminally responsible is counterproductive when it comes to helping support the development 
of children and keeping communities safe. Children who commit crimes often are in need of help 
addressing the underlying causes of their misbehavior.34 Formal responses through the juvenile 
delinquency system, however, do not effectively hold 
them accountable, nor are they the most effective 
way to help children or keep their communities safe.  
 
Beginning in 2005, the Supreme Court rejected 
determinations that children are likely to be 
permanently dangerous to society.35 By 2012, in 
ruling that mandatory sentences of life without 
parole for juveniles convicted of homicides violated 
the Eighth Amendment, the Court in Miller v. 
Alabama stated that “‘deciding that a juvenile offender will forever be a danger to society’ 
would require ‘making a judgement that [he] is incorrigible’ – but ‘incorrigibility is inconsistent 
with youth.’”36  
 
 Children who commit serious offenses often have histories of child maltreatment and important 
unaddressed behavioral health conditions.37 Children in conflict with the law are also more likely 
to have experienced trauma, such as community violence, domestic violence, and traumatic loss. 
Currently, 90 percent of all justice-involved children and adolescents report previous exposure to 
a traumatic event, 70 percent meet criteria for a mental health disorder, and 30 percent meet the 
criteria for post-traumatic stress disorder (PTSD).38  
 
For populations of children who have experienced trauma, involvement with justice systems can 
trigger traumatized responses and lead to recidivism.39  The process of arresting children can in-
and-if-itself cause trauma, and can lead to labeling effects wherein children are more likely to 
think of themselves as prone to delinquent behavior, and to decreased educational outcomes.40  
Juvenile justice systems do not decrease delinquency, and in fact may have the opposite effect. 
In 2010, the Campbell Collaboration conducted a meta-analysis looking at 29 different studies 
involving 7,304 children and adolescents who were eligible for diversionary programs over a 35 
year period.41 Researchers found that involvement in the juvenile justice system does not appear 
to have a crime control effect and may, in fact, increase delinquency.42 The authors found that 
almost all studies on juvenile justice systems showed a negative impact on future offending, as 
measured by prevalence, incidence, severity, and self-report outcomes.43 Furthermore, when 
children and adolescents are put through a diversion program, they are provided with more 
intensive services, which could potentially lead to a more rehabilitative effect.44 This is borne out 
by the fact that studies which compared traditional juvenile systems to diversion programs saw 

“[I]ncorrigibility is inconsistent 
with youth.” 

-Miller v. Alabama  
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much larger differences than studies that compared traditional juvenile justice systems to doing 
nothing.45  
 
Research suggests that what does work when it comes to supporting the development of children 
who are in conflict with the law and keeping communities safe is a combination of early 
intervention and multisystem programming aimed at providing coordinated interventions for 
children.46 In 1998, the Department of Justice’s Office of Juvenile Justice and Delinquency 
Prevention launched a Study Group on Very Young Offenders.47 The Study Group was charged 
with looking at best practices in responding to children ages seven through 12 who commit 
serious offenses. As part of their work, they surveyed more than 100 practitioners who work with 
children in conflict with the law. The survey found 
strong support for prevention and early intervention 
over conventional juvenile justice responses among 
practitioners.48 Seventy one percent of those 
surveyed reported effective early intervention 
programs available in their communities that they 
believed reduced risk of future offending, while only 
three to six percent of practitioners surveyed 
reported that current juvenile justice, mental health, 
and child welfare programs were reducing risk of 
future offending.49 The Study Group also conducted 
a meta-analysis of research on children who are arrested or charged at a young age, and found 
that studies support targeted, multi-systemic programs for children in conflict with the law.50 The 
Study Group concluded that studies on children who are in conflict with the law “strongly indicate 
that the first step toward obtaining effective treatment is to provide families with access to 
mental health and other services.”51   

 
II. Illinois’ Response to Children in Conflict  
with the Law 
 
Understanding the demographics of the state’s children in conflict with the law, as well as how 
the state’s response to these children has evolved over time, can help inform the decision to 
establish a minimum age of criminal responsibility. This section begins by reviewing the data 
available on children in conflict with the law in Illinois.  It then describes the evolution of Illinois’ 
response to children in conflict with the law, and highlights the increasing role that the 
understanding of childhood and adolescent brain development has played in that evolution.  
 
 
  

“The first step toward obtaining 
effective treatment is to provide 

families with access to mental 
health and other services” 

 
-OJJDP Study Group on Very 

Young Offenders 
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A. Children in Conflict with the Law in Illinois  
 

Children under 14 are arrested at relatively low rates in Illinois, and rarely commit the most 
serious classes  of felonies. Children under 14 also comprise a small percentage of the children 
and teenagers who are admitted to short-term locked juvenile detention facilities following 
arrest. When children in Illinois are arrested, they are disproportionately likely to be African 
American; Illinois has even higher racial disproportionality in arrest rates of children ages 10 
through 13 than it does for arrests of adolescents ages 14 to 17.  This section looks first at what 
arrest data in Illinois can tell us about children in conflict with the law, and then at what we can 
learn from detention data.  
 
1. Arrests in Illinois 

 
When children are arrested, they can be handcuffed, transported against their will, and 
interrogated.52 While access to statewide data on children in conflict with the law in Illinois is 
limited, the data that does exist indicates that children in Illinois under 14 years are arrested at 
comparatively low rates.53 See Figure 1.  
 

Figure 1: Total Juvenile Arrests in Illinois by Age (2018)54 

 
While African American populations are overrepresented in arrest rates across the juvenile and 
criminal justice systems, the disparity is particularly stark in arrests of children ages 10-13 in 
Illinois.  See Figure 2, below. African Americans represent 62.2 percent of arrests of children, 
53.5 percent of arrests of adolescents, and 15 percent of Illinois’ population between the ages 
of 10 and 17.55 
 

Figure 2. Racial Composition of Children and Adolescents Arrested in Illinois Compared to 
Racial Composition of Cook County and Illinois56 

 

Category 10-12 13 14 15 16 17 
Felony 166 340 743 1238 1794 2056 
Misdemeanor 321 573 1229 1827 2384 2497 
Total 487 913 1972 3065 4178 4553 
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Children 10 through 13 years of age represent a small percentage of all children and adolescents 
who are arrested, both for felonies and for misdemeanors. See Figures 3 and 4 below. 

 
 

 Figure 3: Felony Arrests by Age in Illinois (2018).57

 
 
 

 
Figure 4: Juvenile Misdemeanor Arrests by Age in Illinois (2018)58 

 
 
 
In Illinois, the most serious categories of felonies are Class X and Class M.59  Of all juveniles 
arrested for Class X or Class M felonies, only 6.4% (47 children total) were ages 10 through 13.60 
See Figure 5, below. 
 
  

Felony arrests 
of 10-13 year-

olds
8%

Felony arrests 
of 14-17 year-

olds
92%

Misdemeanor 
arrests of 14-17 

year-olds
90%

Misdemeanor 
arrests of 10-13 

year-olds
10%
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Figure 5: Juveniles Arrested for Class X or Class M Felonies by Age (2018)61 

 

 

 

2. Juvenile Detention in Illinois 
 

While state law requires that children and adolescents must be held separately from adults, 
children ages 10 and over may be kept in locked jail-like cells.62  A small percentage of children in 
Illinois who are admitted to juvenile detention facilities are between the ages of 10 and 13.  In 
2018, 10 to 13-year-olds accounted for 581 of the 9,014 times that children were held in juvenile 
facilities.63 This amounts to 6.4 percent of detention admissions.64  Most children ages 10 to 13 
who were detained were held for charges related to battery (including aggravated battery and 
domestic battery) or to failure to appear in court.  As with arrest rates, African American children 
and adolescents are disproportionately represented in the juvenile detention system, comprising 
58.3 percent of detention admissions for all juveniles. Racial disproportionality among children is 
even more stark: among 10 to 12-year-olds, African-American children accounted for nearly 67 
percent of admissions in that age group.65  
 
 

Figure 6: Juvenile Detention Admissions by Age, 201866 

Age 10 11 12 13 Total juvenile 
detention 

Number of 
admissions 

8 11 105 457 9,014 

 
 
 

Class X/M 
arrests of 14-17 

year-olds
93.6%

Class X/M arrests of 
10-13 year-olds

6.4%
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B. Evolution of Illinois’ Response to Children in its Justice System 

 
Over a century ago, Illinois was a national leader in transforming juvenile justice.  The state 
recognized that children who commit delinquent acts should be rehabilitated rather than 
punished, and therefore should not be subjected to adult criminal courts. This resulted in the 
establishment of the Cook County Juvenile Court, the first of its kind in the nation. In more recent 
years, Illinois law has evolved to reform the juvenile justice system based on an increasing 
understanding of the role age and brain development play in juvenile behavior.  Today, while 
juvenile justice systems and adult criminal systems share many similarities, statutes that articulate 
the purposes of juvenile systems frequently focus on the ideals that make juvenile systems 
unique, such as serving a parent-like function or providing “care and guidance” to juveniles who 
commit offenses.67  Juvenile systems use terminology that is distinct from that used in adult 
criminal systems, typically referring to “adjudications” rather than “convictions.”68 Despite this, 
juvenile systems continue to function in many ways as quasi-criminal in nature.69  
 
Before the enactment of the Illinois Juvenile Court Act in 1899, all children and adolescents in the 
United States were tried as adults.70 Courts, including those in Illinois, also recognized the 
centuries-old common law defense of infancy, also known as doli incapax, which loosely translates 
to “incapable of criminal intent,” and which creates levels of competency for children under the 
age of 14.71 In Illinois, children under the age of 10 were considered unfit to stand trial and 
incapable of forming criminal intent.72 After the passage of the 1899 Juvenile Court Act, the state 
designated children and adolescents as delinquent rather than criminal, and put the focus of 
juvenile courts on rehabilitation and turning children and adolescents under age 16 into 
productive citizens, rather than on punishment.73 Over time, the state’s approach to responding 
to older adolescents in conflict with the law first grew more punitive, and then saw a gradual 
swing back, in part because of increased understanding of child and adolescent brain 
development. See Figure 7, below. 

 
Over the last two decades, in addition to considering the place of adolescents in the criminal 
justice system, Illinois has started to reassess what should happen to children ages 13 and younger 
when they come to the attention of the justice system. In 1998, in part in response to the arrest 
and charges brought against the two young boys in the Ryan Harris case, the Cook County State’s 
Attorney convened a group to examine issues of juvenile competency, including questions about 
whether there should be a minimum age of criminal responsibility, and whether young children 
understand their rights in justice proceedings.74 That group proposed “civil prosecution” as an 
alternative to charging young children in the juvenile justice system. Under the proposal, police 
would be allowed to take a child under the age of 10, suspected of committing a criminal offense, 
into civil custody. The child would face civil punishment for his or her actions, rather than juvenile 
or criminal prosecution.75 Ultimately, Illinois did not adopt the proposal for civil prosecution, in 
part because of concerns that setting a floor at age 10 for prosecution might unintentionally be 
perceived as an implicit endorsement of charging 10, 11, or 12-year-olds.76  
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Figure 7: Evolution of the Maximum Age of Illinois Juvenile Court Jurisdiction, 1970 to Present 
1970’s and 1980’s 
 
 
1982 

• The late 1970’s and 1980’s saw a growing conservative perspective 
on juvenile justice, reflected across the country, that emphasized 
stricter punishments for children and adolescents.77  

• Passage of an automatic transfer scheme which required that 
adolescents ages 15 and older, charged with certain offenses, be 
automatically transferred to adult criminal court.78 Included in the 
law: murder, rape, sexual assault, and armed robbery.79 

1990’s • 1990, 1995, 1998, and 2000, saw a series of additional automatic 
transfer requirements.80  

2005 
 
 
2010 
 
 
2013 
 
2015 

• After two decades of expanding the range of offenses for which 
children and adolescents could be automatically transferred, the list 
of automatic transfer offenses is reduced.81  

• The age at which children can be charged as adults for 
misdemeanors is raised from age 17 to 18, but 17-year-olds charged 
with felonies can still be tried as adults.82  

• Juvenile courts are given jurisdiction over 17-year-olds charged with 
felonies.83   

• The minimum age for automatic transfer is raised from 15 to 16. 
Only 16 and 17-year-olds may be automatically transferred, and 
only for first degree murder, aggravated criminal sexual assault, or 
aggravated battery with a firearm.84    

 
More recently, Illinois advocates and decision-makers have taken steps to protect children from 
interventions that are in conflict with what we know about child and adolescent development. In 
September of 2018, the Cook County Board of Commissioners voted unanimously to raise the 
minimum age of detention in Cook County from age 10 to age 13, meaning that children under 13 
could no longer be detained in Cook County.85 Proponents of the Ordinance sought to build a 
policy that better reflected research on child and adolescent brain development.86  The Ordinance 
renewed focus on alternative services and resources for children and adolescents who come into 
conflict with the law.  In October of 2019, an Illinois appellate court found the Ordinance 
unconstitutional because it conflicted with the express limitations of the Juvenile Court Act; the 
legal status of the Ordinance remains in limbo.87 In 2019, legislation was introduced in the Illinois 
General Assembly that would have raised the minimum age for detention statewide. The bill 
passed out of the House Judiciary – Criminal Committee, but proposed amendments and requests 
for fiscal notes delayed the bill from advancing to a full floor vote.88   
 
Although progress has been slow and at times non-linear, Illinois has demonstrated a willingness 
to use the growing body of research on childhood and adolescent brain development to inform 
its policymaking that impacts children in conflict with the law.89  
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III. Children in Conflict with the Law Elsewhere 
  
As Illinois begins to consider setting a minimum age of criminal responsibility, the approaches 
taken in some other states and countries can serve as models. This section first looks at minimum 
age laws in the United States, and examines the recent passage of minimum age laws in both 
California and Massachusetts. It then looks at minimum ages of criminal responsibility 
internationally, with Canada as an example.  
 

A. Minimum Age Laws in the United States 
 

Twenty-two states currently set a minimum age of criminal responsibility.90  See Figure 8, below.  
These range from as young as six in North Carolina, meaning that children ages five and under 
cannot be charged in juvenile or criminal court,91 to 12-years old in California, Massachusetts, and 
Utah, meaning that children ages 11 and under cannot be charged in juvenile or criminal court.92 
Massachusetts and California’s laws went into effect in 2018; Utah’s became effective in 2020.   
Several of the states with minimum ages carve out exceptions for certain crimes such as murder 
or sexual offenses. For example, in Vermont, where the minimum age is 10, a child under 10 can 
still be tried in juvenile court for murder.93 In California, children under the age of 12 cannot be 
adjudicated unless they commit a homicide or sexual offense, in which case they can be tried in 
juvenile court.94 In Nevada, the minimum age of criminal responsibility is eight years old; children 
between the ages of eight and 10, however, can be charged and prosecuted in juvenile court for 
murder or a sexual offense.95 
 

Figure 8: Statutory Minimum Age of Criminal Responsibility by State100 

 
 
 
 
 
 
 
 
 
 

Age State 

6 NC 

7 CT, MD, NY 

8 AZ, WA 

9 - 

10 AR, CO, KS, LA, MN, MS, ND, 
NV96, PA, SD, TX, VT97, WI 

11 NE 

12 CA98, MA, UT99 
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State Profile: Massachusetts 
 
In April of 2018, the Massachusetts legislature passed, with almost unanimous support, an 
extensive criminal justice overhaul bill that 
included raising the minimum age of 
criminal responsibility from seven to 12 
years of age.101 The bill also mandated bail 
reform, increased use of diversion 
programs, increased availability of 
expungement of juvenile records, and 
other significant criminal justice 
reforms.102  Supporters of the bill included 
the Massachusetts Sheriffs’ Association, 
the Council of State Governments Justice 
Center, Greater Boston Legal Services, and 
Citizens for Juvenile Justice.103 Under the 
new law, Massachusetts cannot arrest or prosecute a child under 12 for committing an act that 
otherwise would be considered a crime.104 By setting a minimum age of criminal responsibility 
of 12 years old in Massachusetts, bill sponsors sought to prevent children from ever getting 
involved in the criminal justice system.105  
 
In an interview about the bill, one of the bill’s sponsors, stated that “[t]here’s an indisputable 
link between the age in which a child enters our criminal justice system and the likelihood of a 
child remaining in the system throughout their life. So we’ve taken so many steps that will slow 
down that trajectory, and I think we’ll see on that end very, very big gains.”106 Advocacy for the 
minimum age of criminal responsibility relied in part on the 2010 study by the Campbell 
Collaboration which found that juvenile system processing does not appear to control crime, 
and in fact appears to increase delinquency.107  

 
While the new law raises the age at which children can be arrested and prosecuted, it does not 
provide additional support or guidance for alternatives to juvenile justice involvement for the 
children who have committed offenses.108  
 

“There’s an indisputable link 
between the age in which a child 
enters our criminal justice system 
and the likelihood of a child 
remaining in the system throughout 
their life.” 
 

               -  Claire Cronin, 
              Massachusetts House Sponsor  
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State Profile: California 
  
California’s law setting a minimum age of criminal responsibility at 12 went into effect in September of 
2018.109 The bill’s co-sponsor, Senator Holly Mitchell, argued that “[t]he vast majority of young children in 
California who’ve been accused of an offense are exhibiting behaviors or minor behaviors that did not 
require any justice involvement,” and that “involvement with the juvenile justice system can be harmful to 
a child’s health and development.”110 The law carves out exceptions for cases where a child under 12 is 
alleged to have committed a murder or a sexual offense.111  
 
In early 2018, researchers from UCLA, the Children’s Defense Fund, and the National Center for Youth Law 
published an analysis of California Department of Justice data and found that in 2015, children ages 11 and 
younger represented just .8 percent of the total number of referrals to probation in California, where 
probation can precede a decision and plays an intake function for the juvenile justice system.112 Of those 
referrals, only 100 were brought to the attention of the court, and of those 100, only 59 were pursued in 
court.113 From 2010 to 2015, no child under the age of 12 had been adjudicated delinquent for homicide, 
manslaughter, or rape.114 Following the study, National Center for Youth Law drafted the bill with the 
Children’s Defense Fund, the Burns Institute, and the Youth Justice Coalition.115 Laura Abrams, one of the 
study authors from UCLA, observed that “people have an assumption that juvenile court is potentially a 
helpful intervention for young children … But in most cases, the charges aren’t sustained or they’re 
dismissed, so the family doesn’t get any help at all.”116  
 
Under the law, counties have one year to establish a protocol for responding to a child who is too young to 
be sent to juvenile court, but who commits what would otherwise have been a criminal offense.117 The 
protocols must include guidance for law enforcement.118  California’s Department of Justice releases a more 
comprehensive set of statewide data on children in conflict with the law than Illinois currently makes 
available.119 That data, paired with the emphasis on supportive services and alternative programs, helped in 
building a model that is aimed at adequately supporting the small number of children who commit serious 
offenses and who can no longer be adjudicated delinquent under California law.  
 

Minimum Age Laws in Practice: Santa Clara County  
  
In response to the California law, Santa Clara County officials developed a protocol for responding to 
children ages 11 and under who engage in behavior that would previously have been considered 
criminal.120 The protocol serves as one potential model for other counties. In Santa Clara, when a child 
under 12 commits an offense, law enforcement may not arrest the child.  Instead, law enforcement is 
expected to release the child to his or her parents or guardians.121  If parents or guardians are unavailable, 
the County works with a local community-based organization, the Bob Wilson Center, to provide support 
24 hours a day. In cases where abuse or neglect is suspected, law enforcement is required to contact the 
Department of Children and Family Services.122 If the child is considered to be a serious threat to him or 
herself or to others, procedures for involuntary confinement may be followed. In cases where children 
need services, the County works with local agencies and community-based organizations to ensure that 
the child receives needed support.123  
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B. International Minimum Age of Criminal Responsibility  
 

The vast majority of countries have a minimum age of criminal responsibility.  See Figure 9, below.  
This is in part due to the international norms established by the United Nations. To address 
ongoing concerns about the treatment of children, the UN adopted the Convention on the Rights 
of the Child (CRC) in 1989.124 Over a decade ago, the Committee on the Rights of the Child, which 
is responsible for implementation of the Convention on the Rights of the Child, determined that 
a minimum age of criminal responsibility below the age of 12 is not internationally acceptable.125 
At the time, the Committee also recognized that a minimum age of 14 or higher would contribute 
to a more responsive justice system, and strongly encouraged setting a minimum age over 12.  It 
discouraged the use of flexible minimum ages of criminal responsibility that allow children under 
12 to be found criminally responsible based on maturity or understanding of the consequences of 
a crime.126 Instead of harsh punitive responses to children, the Committee on the Rights of the 
Child asserted that countries should focus on rehabilitation and restorative justice, thereby 
enabling children to develop to their fullest potential.127  
 
In 2019, the United Nations released Comment No. 24 which set forth guiding principles on the 
CRC and on the minimum age of criminal responsibility around the world.128 The Comment 
encouraged nations to adopt 14, rather than 12, as a minimum age of criminal responsibility, and 
discouraged nations from carving out exceptions to a minimum age of criminal responsibility for 
more serious crimes. 129The Comment encouraged countries to set a minimum age of criminal 
responsibility because “exposure to the criminal justice system has been demonstrated to cause 
harm to children, limiting their chances of becoming responsible adults.”130  

 
The United States is among only five countries that have not established a minimum age of 
criminal responsibility.131 It is the only UN member nation that has not ratified the Convention on 
the Rights of the Child.132 Nevertheless, the Supreme Court has considered it when making 
decisions related to the wellbeing of children in conflict with the law.133 
 
Every European country save one has a minimum age of criminal responsibility in their laws, and 
91 percent of those countries have a minimum age at 12 or older.134 Almost 60 percent of African 
countries,135 more than 50 percent of the countries in Asia,136 and almost two thirds of the 
countries across North and South America137 have established a minimum age of criminal 
responsibility at age 12 or older. 
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Figure 9: Minimum Age Laws by Region138 

Continent Countries with a minimum age of criminal 
responsibility at 12 or higher 

Europe 40 

Africa 33 

Asia 26 

North America 14 

South America 10 

Oceania 0 

Total 123 

 

 

 

 

  

 
Country Profile: Canada 
 
Canada set a minimum age of criminal responsibility at 12 over 30 years ago with passage of its 
Youth Offenders Act.  Before that it was seven.139  In 2004, Canada passed the Youth Criminal 
Justice Act and emphasized its focus on rehabilitation, reintegration, and enhanced procedural 
protections for children who come into conflict with the law.140 Although children under 12 
cannot be charged with crimes in Canada, it is up to each province to decide how they will 
respond to a child who is alleged to have committed an act that would otherwise be considered 
a crime.141    
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IV. Recommendations  
 
When children engage in behaviors that are risky or harmful, arrest, detention and delinquency 
proceedings are not the answer.  These approaches do not meaningfully hold children 
accountable, provide opportunities for positive growth and learning, or protect public safety.  
Children are fundamentally different from adults. Scientific research demonstrates that children 
are incapable of fully understanding the consequences or harms caused by their actions, and 
therefore are less criminally culpable than adults. Moreover, children are limited in their ability 
to understand the trial process, to testify in their own defense, and to comprehend the 
ramifications of a plea agreement. Cumulatively, this hinders children’s competence to stand trial. 
Because of these developmental limitations, research demonstrates that detention and juvenile 
processing are not effective ways to interact with children in conflict with the law. Rather, age-
appropriate responses that focus on restorative and rehabilitative efforts not only decrease the 
rates of recidivism, but also allow for more purposeful and reasoned responses to children in 
need. Stakeholders should also be deeply concerned that children age 13 and under have the 
highest racial disparities in arrest rates in the juvenile justice system. By setting a minimum age 
of 14, Illinois would position itself as a national leader in responding to the needs of children in 
conflict with the law.   
 

A. Set a minimum age of criminal responsibility at 14 
 

Illinois should follow the recommendations of scientific authorities and of the United Nations by 
setting a minimum age of criminal responsibility at 14.  Children ages 13 and under should not be 
arrested, charged, or brought into juvenile court.  Research suggests that children and adolescents 
ages 15 and under face limitations in their abilities to participate in their own defense and to 
understand the consequences of their actions, and that children 13 and under are severely limited.  
The juvenile justice system, like adult criminal systems, fundamentally rests on principles of 
competency and culpability. Setting the minimum age at 14 would ensure that children so young 
that they face the most severe limitations in both competency to stand trial and culpability receive 
age-appropriate responses.  
 

B.  Support different interventions for children in conflict with the law 
 

In order to ensure adequate availability of supportive services for children in conflict with the law, 
Illinois should pass a minimum age with a delayed effective date, and should ensure that when 
legislation is passed that sets a minimum age, the state also appropriates funds or shifts funds in 
order to provide alternative supports and diversionary programs when needed.  Moving forward, 
the state needs to redirect children to pathways that both support their healthy development and 
the safety of their communities.   
 



 

LEGISLATION AND POLICY CLINIC | January 2021  22 
 

Children in conflict with the law are best served through community-based interventions, not 
detention or the juvenile justice system.142 These supports may include family therapy, substance 
abuse counselling, and mental health supports. These programs can provide children with 
opportunities and structures for healthy development, and can help in addressing the root causes 
of misbehavior.  In order to ensure that children are provided with the services that they need, in 
the period after a minimum age law is passed but before it becomes effective, each county should 
be responsible for developing a protocol for how to provide support for children in conflict with 
the law, as well as a process for selecting service providers.  Each county should be able to make 
referrals to, at a minimum, qualified providers of family therapy, substance abuse counseling, and 
mental health supports.  A county’s abilities to receive funds appropriated for service provision 
by the state should be contingent on developing a protocol for referrals to services in a timely 
manner.  Given high rates of exposure to trauma among children in conflict with the law, all 
services should be provided in a manner that reflects the principles of trauma-informed care 
outlined by the Substance Abuse and Mental Health Services Administration (SAMHSA), and 
supported in Illinois through a senate resolution from 2019, which encourages the use of trauma-
informed practices statewide.143   
 
In addition, Illinois should be exploring restorative responses in lieu of justice system processing 
for individuals who fall under the minimum age.  The United Nations defines restorative processes 
as “any process in which the victim and the offender, and, where appropriate, any other 
individuals or community members affected by the crime, together participate actively in the 
resolution of matters arising from that crime, generally with the help of a facilitator,” and specifies 
that “[r]estorative processes may include mediation, conciliation, conferencing and sentencing 
circles.”144 Restorative approaches can promote healing, strengthen community bonds, and 
resolve conflict.145  
 
By providing children with services and other interventions that help support healthy 
development, rather than bringing children into the juvenile justice system, Illinois will both help 
set individual children on a positive path, and help keep communities safe by reducing recidivism 
rates. This should serve as one important step in a broader movement for the state toward 
approaches to justice that are developmentally-appropriate, trauma-informed, and grounded in 
public health principles. 
 

C. Collect more robust data about services provided to children in conflict with the 
 law in Illinois 
 

Illinois needs a robust system for identifying the availability of alternative interventions and 
services and for evaluating their effectiveness.  Improved statewide data regarding alternative 
supports, residential treatment placements, and crisis response networks will shed light on gaps 
in needed services.  This data should be broken down by county, in order to better understand 
where additional services are most needed.   
 



 

LEGISLATION AND POLICY CLINIC | January 2021  23 
 

We need better statewide data on the following supports and services, broken down by county: 
• The availability of alternative supports, 
• The availability of residential treatment placements, 
• The availability of supports provided through the Comprehensive Community-Based 

Youth Services (CCBYS) program,146 
• The capacity of other crisis response networks,  
• The availability of crisis workers to respond at all times of the day, and  
• Recidivism rates for this population. 

 
 

Conclusion 
The way that Illinois treats children in conflict with the law is currently out of touch with research 
on what best supports healthy development and keeps communities safe. Children understand 
the impact of their actions in a fundamentally different way from adults.  An intuitive 
understanding of this idea has been part of criminal justice systems for centuries, reflected in the 
historic concept of doli incapax, under which children were presumed to be incapable of 
criminality.  Modern developments in psychology and neuroscience affirm this understanding, 
and helped lead the United Nations to recommend that children under age 14 should not be held 
criminally responsible.   It is time for Illinois to stop criminalizing children, and to instead provide 
age-appropriate responses that help foster healthy development. When we arrest, handcuff, 
charge, lock up, or in other ways subject children to criminal systems they cannot yet fully 
comprehend, for behaviors for which they are not fully culpable, we set off a cycle of trauma and 
recidivism that leaves children, families, and communities alike at risk.  
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