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Changing Illinois Medicaid Asset Recovery: What 
Does the Future Hold for Illinois? 

Carrie Classick* 

I.  INTRODUCTION 

In 2013 the State of Illinois passed House Bill 26 that, beginning January 

1, 2014, implemented the Patient Protection and Affordable Care Act 

(PPACA) in Illinois.
1
 Two significant impacts of implementing the PPACA 

are: 1) expanded eligibility of Medicaid for non-elderly adults with incomes 

at or below 138 percent of poverty
2
; and 2) a health insurance mandate, re-

quiring most people to have coverage, and issuing a financial penalty to 

those who do not.
3
 Illinois expects that between 500,000 and 800,000 new 

individuals will be covered under this expanded Medicaid program.
4
 In 

light of this change, one aspect of Medicaid that will need to be considered 

is Medicaid Estate Recovery.
5
 As health insurance is now required in order 

 

* Juris Doctor Candidate, Loyola University Chicago School of Law, Class of 2015. Ms. 
Classick is a staff member of Annals of Health Law.  

1.  See The Kaiser Commission on Medicaid and the Uninsured, How will the Uninsured 
in Illinois Fare Under the Affordable Care Act?, THE HENRY J. KAISER FAM. FOUND. (Jan 6, 
2014), http://kaiserfamilyfoundation.files.wordpress.com/2014/01/8531-il.pdf. According to 
the Supreme Court, Medicaid expansion was optional for states, with Illinois being one of 
the states to choose to implement the expansion. Id. The PPACA is also commonly referred 
to as the Affordable Care Act (ACA) or Obamacare. 

2.  Id. Historically, Medicaid eligibility was reserved only for specific low-income popu-
lations, including children, pregnant women, the elderly, and people with disabilities. Id. The 
expanded Medicaid eligibility is intended to fill the gaps in coverage for adults who did not 
previously fit into one of these categories, but who are low-income individuals. Id. One ex-
ample of a newly eligible population is an adult without dependent children. Id. 

3. What if I don’t have health coverage?, HEALTHCARE.GOV., https://www.healthcare 
.gov/what-if-i-dont-have-health-coverage/ (last visited Mar. 30, 2014). 

4.  Health Care Reform in Illinois- What it Means to You, ILLINOIS.GOV, 
http://www2.illinois.gov/gov/healthcarereform/Pages/TheAffordableCareAct.aspx (last vis-
ited Feb. 28, 2014).  

5.  See Virgin Dickson, Reform Update: Medicaid estate-recovery law may hamper en-
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to avoid a penalty, is it unethical for the state to require enrollment in Medi-

caid and then recover from that recipient’s estate upon his death.
6
 This arti-

cle argues that because it is unethical to recover from the estates of the new-

ly eligible population, Illinois should cut back their current aggressive 

recovery program. It instead should mirror Washington and Oregon in their 

efforts to minimize the impact of estate recovery on Medicaid recipients. 

This article will provide a brief overview of Medicaid and its intent, Section 

III will explore the Medicaid Recovery Act, focusing specifically on what 

changes Illinois implemented from the federal mandate, and finally the con-

clusion will discuss recommendations for Illinois moving forward. 

II.  MEDICAID 

Enacted in 1965, Medicaid was established to provide medical care for 

low-income individuals with minimal assets.
7
 Prior to the PPACA, Medi-

caid eligibility was determined by both an income and assets test, where 

people who only had the very bare minimum of assets qualified.
8
 Under the 

PPACA, Medicaid eligibility changed and is now based solely on income 

and does not take into assets into consideration.
9
 As a result, the amount of 

recipients who are eligible for Medicaid will increase.
10

 It is shown that an 

 

rollment efforts, MODERN HEALTHCARE (Feb. 25, 2014, 4:15 PM), http://www.modern 
healthcare.com/article/20140225/NEWS/302259964/reform-update-medicaid-estate-
recovery-law-may-hamper-enrollment. Though the law has not changed, it is unclear wheth-
er the states that have expanded Medicaid will seek to recover the assets of low-income resi-
dents who enroll in the expanded program. Id. States have been urged to not pursue estate 
recoveries against those who sign up for expanded Medicaid under the PPACA, but many 
states have not yet made their decision. Id. 

6.  Id. 

7.  See Office of Assistant Sec’y for Pol’y & Evaluation, Medicaid Eligibility for Long-
Term Care Benefits: Medicaid Liens, U.S. DEP’T OF HEALTH & HUMAN SERVS. (April 2005), 
http://aspe.hhs.gov/daltcp/reports/liens.pdf [hereinafter Medicaid Liens]. (stating “[t]he pur-
pose of Medicaid program has been to provide medical care for very low incomes with lim-
ited assets.”). 

8.  Id. 

9.  Id. This means that now, people who might have a house or other assets, but do not 
have an income (such as early retirees) could qualify for Medicaid. Id. 

10.  See Nancy Metcalf, Will Medicaid take my house when I die?, 
CONSUMERREPORTS.ORG (Jan. 27, 2014, 12:30PM), http://www.consumerreports.org 
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estimated seventy percent of people over the age of sixty-five will require 

long-term services throughout their lifetime.
11

 With the cost averaging al-

most $70,445 dollars a year for a private room in an Illinois nursing home, 

it is clear that many seniors will not have the savings to sustain this type of 

payment.
12

 With more people eligible for services, paying for Medicaid and 

long-term care coverage is a topic that is on the minds of individuals as well 

as the Illinois State Government.
13

 

III.  MEDICAID ESTATE RECOVERY 

Though Medicaid Estate recovery programs have been authorized since 

1965 when Medicaid was enacted, the vast majority of states chose not to 

implement such a program.
14

 The 1965 Medicaid Law authorized liens to be 

placed on property, preventing property from being distributed to heirs until 

all claims, including Medicaid claims, had been satisfied.
15

 Almost thirty 

years later, in an effort to fund Medicaid, Congress included a provision in 

the Omnibus Budget Reconciliation Act of 1993 that required each state 

implement a Medicaid Estate Recovery program.
16

 This legislation required 

 

/cro/news/2014/01/will-medicaid-take-my-house-when-i-die/index.htm. 

11.  See The Basics, LONGTERMCARE.GOV, http://longtermcare.gov/the-basics/ (last vis-
ited February 28, 2014).  

12.  See Genworth 2013 Cost of Care Survey, GENWORTH (2013), 
https://www.genworth.com/dam/Americas/US/PDFs/Consumer/corporate/130568_032213_
Cost%20of%20Care_Final_nonsecure.pdf. This is the average cost for Illinois in 2013, 
based on 365 days of care. Nationally, the Median Annual Rate was $83,950, with residents 
in Massachusetts averaging $133,225 annually for the same care. Id. Results were obtained 
by surveying 15,300 long term care providers in 437 regions nationwide. Id. 

13.  See Steve Moses, The Long-Term Care Dilemma What States Are Doing Right- And 
Wrong, THE COUNCIL FOR AFFORDABLE HEALTH INS. (Sept. 2004), http://www.cahi 
.org/cahi_contents/resources/pdf/LTCStudy2004.pdf. (stating that nursing homes are “finan-
cially stressed” and factors such as high employee turnover, staff shortages, inadequate com-
pensation for caregivers, and that most assisted living facilities fill up too slowly to be prof-
itable are all contributing to the imminent financial collapse of the country’s long-term care 
system).  

14.  See Office of Assistant Sec’y for Pol’y & Evaluation, Medicaid Eligibility for Long-
Term Care Benefits: Medicaid Estate Recovery, U.S. DEP’T OF HEALTH & HUMAN SERVS. 1, 
2 (2005) [hereinafter Medicaid Estate Recovery], http://aspe.hhs.gov/daltcp/reports/ 
estaterec.pdf (stating that only twelve states had an estate recovery program before 1990).  

15.  Id.  

16.  Id. In addition to offsetting costs, reports claiming that estate recovery programs 
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that states try to recover money from the estates of individuals who re-

ceived Medicaid services.
17

 Though federally mandated, estate recovery 

programs vary from state to state, ranging from programs that tap into es-

tates to recover the cost of all Medicaid services to some states recouping 

only money for long-term care.
18

 Depending on the structure of the program 

and the tenacity with which the state seeks to recover funds, the annual 

amount of recovery has fluctuated from a low of $86,000 in the state of 

Louisiana to a high of $54 million in California.
19

 Oregon, for example, re-

covered $41 million from about 8,900 people between July 2011 and June 

2013.
20

 

This background is particularly important in order to understand the cur-

rent state of Medicaid estate recovery and why it is unethical for Illinois to 

agree to expand its estate recovery to the newly eligible population.
21

 As 

part of the insurance mandates in the PPACA, there is a larger population of 

people who may face asset recovery.
22

 Currently, states have discretion in 

what they recover, but are allowed to recover all medical costs from a client 

 

promote “more equitable treatment of Medicaid recipients”. Id. 

17.  Sandhya Somashekhar, Little known aspect of Medicaid now causing people to 
avoid coverage, WASH. POST (Jan. 23, 2014), http://www.washingtonpost.com/national 
/health-science/little-known-aspect-of-medicaid-now-causing-people-to-avoid-
coverage/2014/01/23/deda52e2-794e-11e3-8963-b4b654bcc9b2_story.html.  

18.  See Sam Stein, Medicaid Estate Recovery, Latest Obamacare Horror Story, Was 
Backed by ALEC, THE HUFFINGTON POST, (Jan. 27, 2014,) http://www.huffington 
post.com/2014/01/27/medicaid-estate-recovery-program-alec_n_4674277.html. 

19.  See Eugene Kiely, Medicaid Estate Recovery Program, FACTCHECK.ORG, 
http://www.factcheck.org/2014/01/medicaid-estate-recovery-program/. (last updated Jan 15, 
2014). From a 2005 AARP report showing that in fiscal year 2003 states recovered a total of 
$347.4 million dollars, .13 percent of the Medicaid spending for that year. Id.  

20.  See Somashekar, supra note 17. 

21.  See Dickson, supra note 5. CMS issued a State Medicaid Directors Letter on Febru-
ary 23, 2014 saying that they would explore options to use Medicaid estate recovery only for 
long-term care cost recovery for those individuals who are newly eligible. Id. However, there 
is currently no policy stating that Illinois will follow these recommendations. Id. 

22.  See HEALTHCARE.GOV, supra note 3. If an individual does not have insurance, a fi-
nancial penalty is calculated by either a lump sum of $95 per person for the year, or 1% of 
yearly household income. Id. Once the penalty is paid, the person still does not have insur-
ance, and will be required to pay their own medical costs, in addition to the penalty each 
year. Id.  

http://www.washingtonpost.com/sandhya-somashekhar/2011/03/09/ABnr9mP_page.html
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after death.
23

 States are allowed to recover from the new population of Med-

icaid recipients aged fifty-five to sixty-five.
24

 

IV.  ELIGIBILITY IN ILLINOIS 

Congress imposed no changes or new legislation regarding estate recov-

ery after 1993 until the passing of the Deficit Reduction Act of 2005.
25

 The 

Federal Deficit Reduction Act (DRA), passed at the Federal level in 2006, 

has been effective in Illinois since January 1, 2012.
26

 These new rules pro-

vide key changes for Medicaid recipients receiving long-term care.
27

 

Though the program was intended only to recoup from long-term nursing 

home stays, states have the option to recover payment for medical services, 

which could include visits to the doctor, surgeries, and prescription drugs.
28

 

Though Illinois didn’t implement the changes required under DRA until 

January 2012, they implemented changes beyond the federal requirements 

in July 2012 through the Save Medicaid Access and Resources Together 

(SMART) act.
29

 While there were important changes in Illinois after the 

 

23.  See Dickson, supra note 5.  

24.  Id. Take a hypothetical example; Joe is a single adult who lives in State X, who re-
tires at age 56 with a sizeable bank account, and a house. Joe has no salary now, and is eligi-
ble for Medicaid. Joe requires medical services, and Medicaid pays for those needs. When 
Joe dies, State X is able to recover the cost of his medical services by taking the money from 
Joe’s estate, from his bank account, or his house. Currently, there is no federal guidance on 
this issue, but some states, like Washington and Oregon, have implemented policies which 
allow the states to only recover payments for long-term care, like nursing home stays. Id.  

25.  Diana Law & William Siebers, New Long-term Care Medicaid Rules Finally Come 
to Illinois, ILL. STATE BAR ASSOC. 1, 1 (Jan. 2012), available at http://www.isba 
.org/sites/default/files/cle/William%20Siebers.pdf.  

26.  Id. The Deficit Reduction Act was passed on a federal level on February 8, 2006. Id. 
Medicaid is a joint federal/state program, meaning that the DRA becomes effective not only 
after the Federal Government enacts the program, but also when the individual states adopt 
and the program. Id. Illinois was the 49th state to implement these new provisions, trailed on-
ly by California. Id. 

27.  Id. at 1-5. 

28.  Eryn Brown, Loophole in healthcare law may put Medi-Cal patients’ assets at risk, 
L.A .TIMES (Feb 20, 2014, 9:51PM), 

http://www.latimes.com/local/la-me-obamacare-cost-recovery-
20140220,0,545100.story#ixzz2uYxLMyEW. 

29.  William Siebers & Zach Hesselbaum, Estate Planning, Paying for Long-Term Care 
in Illinois, 100 Ill. St. B. J. 536 (Oct. 2012), available at http://www.isba.org/ibj 
/2012/10/payingforlongtermcareinillinois, Public Act 97-0689 (“Save Medicaid Access and 
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SMART act, the basic Medicaid Eligibility Requirements remain the 

same.
30

 To be eligible for long-term Medicaid Assistance in Illinois, appli-

cants must meet basic criteria, including being a resident of Illinois
31

, age 

restrictions
32

, income limitations, and asset limitations.
33

 The major changes 

implemented in response to the SMART Act were those relating to Medi-

caid eligibility rules for long-term care.
34

 Significant changes impacting 

Medicaid recipients include modifications regarding community spouses
35

, 

changes to homestead property, and perhaps most importantly, expanding 

the look-back period for asset transfers.
36

 

The Community Spouse Resource Allowance (CSRA) has been reduced 

to $109,560, and the Community Spouse Monthly Maintenance Needs Al-

lowance has been reduced to $2,739.
37

 This reduction means that if an ill 

spouse enters a nursing home for long-term care, the community spouse 

who is still at home can have non-exempt, also known as available, assets 

 

Resources Together Act”). The Act was implemented in part to “ impose controls on use of 
Medicaid services to prevent over-use or waste.” Section 5.  

30.  Id. 

31.  ILL. ADM. CODE tit. 89 § 113.10 (stating the applicant must be a United States citi-
zen). 

32.  ILL. ADM. CODE tit. 89 § 113.30 (stating the applicant must be 65 years of age or 
older to qualify, however, under the Affordable Care Act, applicants can be younger than 
65). 

33.  See Law & Siebers, supra note 25, at 2. There are two categories of assets: exempt 
and available. Id. Available assets are those that are required to be liquidated and put to-
wards the cost of care before an applicant can be eligible for Medicaid benefits, while ex-
empt assets do not have an impact on Medicaid eligibility. Id. 

34.  See Anthony B. Ferraro, Did we just get SACT? The SMART ACT of 2012—The un-
folding implications and anecdotes, 18,2 IL. ST. B. ASS’N 1, 2 (Dec. 2012), available at 
https://www.isba.org/sections/elderlaw/newsletter/2012/12/didwejustgetsactthesmartactof20
12th. 

35.  See Office of Assistant Sec’y for Policy & Evaluation, Spouses of Medicaid Long-
Term Care Recipients, DEP’T OF HEALTH & HUMAN SERVS. (April 2005), http:// 
http://aspe.hhs.gov/daltcp/reports/spouses.pdf. The community spouse, also known as the at-
home spouse, is the spouse who remains in the community while the institutionalized spouse 
is the spouse who is receiving Medicaid long-term care services. Id. 

36.  See Ferraro, supra note 34. 

37.  See Constance B. Renzi, And it’s another curve ball- The SMART Act brings more 
changes to the Medicaid eligibility rules 18, 1 Il. St. B. Ass’n Elder L. Section Council 
Newsletter 1, 3 (Sept. 2012). This is one instance in which a state has implemented a regula-
tion in excess of the federal minimum required. Id. These numbers will remain in effect until 
Illinois amends the law, or the federal minimums required exceed Illinois’s allowance. Id. 
Additionally, a court order can be issued to increase the allowances after a fair hearing. Id.  
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which amount to no more than $109,560 in order to still have the ill spouse 

qualify for Medicaid benefits.
38

 In addition, the SMART act eliminated a 

policy allowing a community spouse to refuse to disclose her assets, and 

this refusal to cooperate could result in denial of eligibility for the ill 

spouse.
39

 

The implementation of the SMART act also brought changes to home-

stead property.
40

 When Illinois implemented the DRA, the home equity 

equivalent amount was set to $750,000.
41

 This rule meant that an individual 

receiving long-term care services being paid for by Medicaid could keep his 

home, even if nobody was living there, as long as the home value was less 

than or equal to $750,000.
42

 The SMART act drastically changed this rule, 

reducing the home equity equivalent amount to the federal minimum of 

$525,000.
43

 In addition, the SMART Act added a provision that any home-

stead property that was transferred to a trust would not be considered home-

stead property.
44

 This provision results in a denial of Medicaid eligibility to 

individuals who have homes in trusts that are not occupied by the Medicaid 

applicant’s spouse, minor child, or disabled adult child.
45

 

Under the new SMART Act, all asset transfers are subject to a sixty-

month look-back period, an increase from the previous thirty-six-month 

 

38.  See Ferraro, supra note 34. 

39.  Id. at 3; See also Siebers & Hesselbaum, supra note 29. Before this change, a com-
munity spouse who owned assets separate from the institutionalized spouse could decline to 
have those assets considered in the application process. Id. This situation is common 
amongst parties in a second marriage, where the spouses did not comingle assets upon mar-
riage. Id.  

40.  See Ferraro, supra note 34, at 3 .  

41.  Id. Homestead property is a property where no qualified person, including a com-
munity spouse, minor, blind, or disabled child is residing. Id. 

42.  Id. 

43.  Id.  

44.  Id. The SMART Act does not include a definition of the term trust, but it appears 
that the rule continues to treat property as exempt homestead property as long as a person’s 
spouse, minor child, or disabled child resides in the property. Id. 

45.  See Ferraro, supra note 34, at 3. 
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look back period.
46

 To qualify as a transfer for Medicaid purposes, there has 

be a change in the way an asset is held, which includes selling or gifting as-

sets.
47

 Though there are allowable transfers with no penalty, transfers that 

are not allowable result in a penalty.
48

 The penalty is normally calculated as 

the number of months of healthcare services that could have been paid with 

the money if the transfer had not been made.
49

 The presumption is that 

transfers for less than fair market value are being done to spend down assets 

and qualify for Medicaid.
50

 The transfer penalties were increased under the 

SMART Act by changing the old calculation of rounding to the nearest 

whole month to calculating the penalties by months, days, and even por-

tions of days.
51

 Additionally, under the new rules, additional requirements 

and restrictions are implemented to qualify a transaction as an allowable 

transfer.
52

 Before the changes, seniors who received in-home assistance 

from friends or family were allowed to compensate their friends and family 

for the help, paying for the services they were providing.
53

 Under the new 

rules, this type of help carries a presumption that the help should be given 

 

46.  See Law & Siebers, supra note 25, at 2. (defining look-back period as the time prior 
to the application for Medicaid that the state may review asset transfers and impose transfer 
penalties). Under pre-DRA law, a most asset transfers were subject to a 36-month look-back 
period, with some transfers from trusts extending to 60 months. Id. Under the new Illinois 
rules, all transfers to trusts and individuals are subject to the 60-month look-back period. Id. 

47.  Id. at 3. 

48.  Id. 

49.  Id. The most common allowable transfer is one in which there is an exchange for 
fair market value. Id. However, if an asset is gifted, like gifting money to a charity, and the 
applicant receives nothing in return, this is considered to be less than fair market value. Id. 
The penalty period is then determined by dividing the amount of the gift by the cost of the 
care the applicant would be receiving. Id. For example, a 10,000 gift to charity from an ap-
plicant that resides at a nursing home with a fee of $2500 per month would have a 4 month 
penalty ($10,000 gift/$2500 private rate = 4 months). Id.  

50. See Id. However, a participant could rebut this presumption in certain circumstances, 
by showing the charitable gift was consistently made over a period of time before applying 
for Medicaid. Id. A charitable gift might then be considered “harmless” from a Medicaid 
perspective, and will not be subject to a penalty for the Medicaid applicant. Id.   

51.  Id. at 4. Showing the following example: If a “$65,000 transfer for less than fair 
market value was made 4.5 years prior to the application (during the 60 month look-back 
period) and the average private pay rate is $4,000 per month, the Medicaid eligibility would 
be $65,000/4,000 = 16.25 month penalty (16 month and 7.5 days). Id. 

52.  Id. at 3.  

53.  Id.  
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free of charge; and if the seniors do try to compensate their family for the 

help, that payment could still result in penalties.
54

 

V.  ANALYSIS: WHAT ILLINOIS SHOULD DO 

A. Illinois Should Return to the Pre-SMART Act Implementation to Allow 
Medicaid Recipients Greater Autonomy Regarding their Estate Planning 

Decisions 

When Illinois brought their Medicaid rules for long-term care into com-

pliance with the federal requirements, they not only met the federal mini-

mums, but also expanded their reach and added additional hurdles for Med-

icaid enrollees.
55

 Proponents of estate recovery argue that Medicaid is 

supposed to be a program for the poor, and they hope that states can spend 

their share of recovered funds to expand their Medicaid services for the tru-

ly needy population.
56

 However, with solutions like estate planning, the 

bulk of assets that are recovered are from those individuals with minimal 

assets.
57

 Taking a person’s house after they die is an unethical way to pay 

for the care they received during life. In a nation-wide study that looked at 

data over a two year period, it was discovered that while the average state 

recovery increased by twenty-four percent, estate recovery only made a 

modest contribution to the state budget, moving from .61% to .63%.
58

 The 

minimal impact to the state budget, however, has a huge impact to a family 

that lost a loved one, and now is faced with notices of liens and claims 

against the estate they thought they were receiving.
59

 When Illinois changed 

 

54.  Id.  

55.  Id. 

56.  See Medicaid Estate Recovery, supra note 14, at 10. 

57.  Id.  

58.  See Erica F. Wood & Ellen M. Klem, Protections in Medicaid Estate Recovery: 
Findings, Promising Practices, and Model Notices, ABA COMMISSION ON LAW AND AGING 

V, XI (May 2007), available at http://199.237.228.160/reports/2007/2007_07_medicaid 
protections.pdf. The amount of money that is collected through estate recovery programs 
represent between .01% and 2.09% of total state long-term expenditures paid for by Medi-
caid. Id. at v.  

59.  Id. at xi. 



Vol. 23 Annals of Health Law 48 
 

the federally mandated requirements for estate recovery and made it even 

harder for individuals to maintain their estate, they hurt the families and 

loved ones of Medicaid recipients who have recently died by taking away 

what little estate the departed had worked for.
60

 Illinois should return to the 

federally mandated requirements outlined in the DRA and reverse the 

changes they implemented with the SMART act. This change will allow 

families to retain more of their estate after the death of a loved one while 

avoiding a confusing process and will not have a large financial burden on 

the state budget.
61

 

B. Illinois Should Implement a Policy that Mirrors Oregon and 
Washington’s Policies for Estate Recovery for the Newly Eligible 

Population under the PPACA 

The PPACA’s intent was to expand health care to reach all people and to 

encourage people to sign up for affordable insurance.
62

 However, there 

seems to be a conflict in policy because many people across the country are 

avoiding signing up for Medicaid because they fear they will have their as-

sets seized after they die, leaving nothing to their family.
63

 A Los Angeles 

Times article reported that a quarter of potential California Medicaid recipi-

ents walked away and did not enroll, citing the fact that they were worried 

about losing their estates upon their death.
64

 

To combat these fears, Oregon and Washington decided to recover only 

from the estates of beneficiaries who receive Medicaid payments for long-

 

58 Id. 

61.  See Naomi Karp et al., Medicaid Estate Recovery: A 2004 Survey of State Programs 
and Practices, ABA COMM’N. ON LAW AND AGING 1, 17 (June 2005),available at 
http://assets.aarp.org/rgcenter/il/2005_06_recovery.pdf. A study in Ohio found that family 
members attempt to prevent their parents from accessing necessary services in light of Medi-
caid estate recovery provisions. Id. 

62.  See The Kaiser Commission on Medicaid and the Uninsured, supra note 1. 

63.  See Karp et al., supra note 61, at 19 (stating that people drop out of programs for 
low-income individuals when they hear about estate recovery, and that the notion of estate 
recovery discourages people from applying for Medicaid in the first place).  

64.  See Dickson, supra note 5. See also Brown, supra note 28. 
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term care support and services.
65

 Oregon declared that for coverage begin-

ning after October 1, 2013, members who do not receive long-term care 

services would not be subject to estate recovery.
66

 Washington also now 

protects new Medicaid enrollees and limits recoveries to those who are in 

long-term care and have related costs.
67

 Washington expects that this 

change will have a minimal financial impact on the state, which recovered 

approximately $17 million in fiscal year 2013.
68

 

Currently, there is no guidance from the State of Illinois or the Federal 

Government regarding what recovery efforts will be made involving the es-

tates of the newly eligible Medicaid population.
69

 Policy experts do say it is 

unlikely that states will go after assets of Medicaid patients who are newly 

eligible, but without formal policy, there can be no certainty.
70

  Newly eli-

gible Illinoisans are left with uncertainty and ambiguity about whether or 

not the healthcare services they receive under their Medicaid plan will re-

sult in the state seizing their house upon their death to recoup the costs of 

their services.
71

 Therefore, to avoid additional confusion for the newly eli-

gible population, Illinois needs to proactively follow the lead of Washing-

 

65.  See Dickson, supra note 5. One example of a long-term care support facility is a 
nursing home. Id. 

66.  See Estate Recovery and the Oregon Health Plan, OR. HEALTH AUTH. (Nov. 27, 
2013), 

http://www.oregon.gov/oha/healthplan/OHPSuppDocs/Estate%20Recovery%20and%20the
%20Oregon%20Health%20Plan.pdf. Oregon changed their policy because they believe the 
estate recovery was not intended for people receiving services other than long-term care. Id. 
Oregon includes in the categorization of long-term care services care in a nursing home, 
community-based care, or full time assistance with daily living in an individual’s own home. 
Id. 

67.  Dorothy F. Teeter et al., HCA says state’s recovery policy will be adjusted to pro-
tect new Medicaid enrollees, WASH. ST. DEP’T OF SOC. AND HEALTH SERVS. (Dec 16, 2013), 
http://www.hca.wa.gov/Releases/HCA%20news%20release%20-
%20State%20Medicaid%20recoveries%2012-16-13.pdf. 

68.  Id. Washington had previously only actively sought recovery from estates of Medi-
caid recipients who received long-term care services. Id. See Dickson, supra note 5. This is 
due to the high legal costs associated with recovery. Id. 

69.  Peter Frost, Some Illinois Medicaid Patient’s assets at risk, CHI. TRIBUNE (Feb 5, 
2014), http://articles.chicagotribune.com/2014-02-05/site/ct-medicaid-liens-illinois-biz-
0205-20140205_1_health-insurance-expansion-health-care-law-provision. 

70.  Id. 

71.  Id. 
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ton and Oregon and limit the reach of the estate recovery for the newly eli-

gible population. 

VI. CONCLUSION 

Recovering from the estate of a deceased person to recoup the medical 

costs they have received in their lifetime is a way for the state to pay for the 

mammoth costs they incur for Medicaid services.
72

 Though there are cir-

cumstances that warrant such a recovery, Illinois has gone beyond what 

seems fair and is targeting too broad of a population for recovery on too 

many services.
73

 Illinois should return to the original recovery strategies as 

outlined in the DRA passed by the federal government, and it should not 

expand its reach beyond the federally mandated minimums. Returning to 

the federally mandated minimums will not have a large economic impact on 

the state, and it will allow Illinois residents to have control and certainty in 

understanding what they will pass along to their loved ones upon their death 

upon their death.
74

 Illinois also should follow the lead of states such as 

Washington and Oregon, which recognize the potential harm estate recov-

ery for all Medicaid services could have on newly eligible Medicaid enrol-

lees and limit the Medicaid estate recovery only to recipients of Medicaid 

long-term care.
75

 

 

 

72.  See Medicaid Liens, supra note 7, at 10. Medicaid estate recovery continues to 
evolve as states are trying to cope with ever growing deficits in their budgets. Id. 

73.  Id. 

74.  See Medicaid Estate Recovery, supra note 14, at 3 (stating that in 2003, estate re-
covery amounted to 0.13% of total Medicaid spending in all states). 

75.  See generally Teeter et al., supra note 67 


