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Approximately twelve percent of American children, age nine through 

seventeen, have a diagnosable psychiatric disorder; yet up to two-thirds of these 

children have never been treated for their illnesses.1  Rates of mental disorders 

among youth in detention facilities are estimated to be as high as sixty or seventy 

percent, or two to three times higher than in the general population.2  With mental 

illness being so prevalent in juvenile detainees, adequate mental health services 

are necessary to ensure detainees are receiving proper treatment and to ultimately 

decrease recidivism rates. 

 

I. MENTAL ILLNESSES AMONGST DETAINEES 

The Surgeon General defines “mental illness” collectively, as all 

diagnosable mental disorders.3  In the case of juvenile detainees, mental illness 

can refer to serious cognitive impairments like schizophrenia or depression, or it 

can refer to anxiety disorders such as attention-deficit and disruptive behavior 
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1 Elizabeth S. Boison, Mental Health Parity for Children and Adolescents: How Private Insurance 
Discrimination and ERISA Have Kept American Youth from Getting the Treatment They Need, 13 
AM. U. J. GENDER SOC. POL’Y & L. 187, 191 (2005). 
2 Barbara Kahn et al., Making the Connection: Legal Advocacy and Mental Health Services, 45 
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GENERAL 5 (1999), available at http://www.surgeongeneral.gov/library/mentalhealth/pdfs/c1.pdf. 
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disorders, autism, or eating disorders.4  Diagnosis is usually based on the 

judgment and experience of the clinician who, in making his or her diagnosis, 

may also rely on the patient’s self-description of the nature of the symptoms, the 

clinician’s own observations of the patient’s behavior, and a mental status 

examination.5   

A 2003 Senate Committee Report on Governmental Affairs reported that 

approximately 15,000 children with mental illnesses were improperly incarcerated 

in detention centers because of a lack of necessary mental health treatment.6  The 

Democratic staff of the House Committee on Government Reform conducted a 

study in 2004 that included a survey of juvenile detention centers and how 

mentally ill detainees are treated.7  The study found that due to a lack of mental 

health services, children as young as seven were unnecessarily incarcerated.8  

More than 340 detention centers, two-thirds of those that responded to the survey, 

indicated that juveniles with mental disorders remained incarcerated while 

awaiting treatment because there was nowhere else for them to go.9  Of the 

centers that responded, seventy-one said they were holding mentally ill juveniles 

even though no charges had been filed against them.10  

Few juvenile detainees are screened for mental illnesses and, in many 

cases, juveniles are released from detention facilities only to find themselves back 

in prison due to the lack of proper mental health treatment.11  Mental illnesses 

frequently go undiagnosed in youths because the symptoms they exhibit tend to 

have an aggressive factor and this often leads the juvenile to be perceived as 
__________________________________________________________________ 
 

4 Kasey Corbit, Inadequate and Inappropriate Mental Health Treatment and Minority 
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6 Robert Pear, Many Youths Reported Held Awaiting Mental Help, N.Y. TIMES, July 8, 2004, at 
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11 David L. Harvey III, Theories of Therapeutic Evolution for Juvenile Drug Courts in the Face of 
the Onset of the Co-Occurrence of Mental Health Issues and Substance/Alcohol Abuse, 19 J.L. 
HEALTH 177, 191 (2004-2005). 



152 ANNALS OF HEALTH LAW ADVANCE DIRECTIVE [Vol. 18 2009] 
ACCESS TO MENTAL HEALTH SERVICES  

 
 

threatening instead of potentially afflicted by an undiagnosed and untreated 

mental illness.12  Furthermore, Post-Traumatic Stress Disorder (PTSD) is a 

common mental disorder among juvenile detainees.13  Juveniles with PTSD often 

have trouble with impulse control and aggression, something that can be volatile 

in the prison environment.14  Detection and treatment is especially important in 

juveniles because symptoms of their mental illness can increase with age.15  

Additionally, the prevalence undiagnosed or untreated mental illness in 

juvenile offenders raises serious concerns about competency to stand trial.16  

Often, juvenile offenders are simply presumed by the juvenile justice to be 

competent to stand trial.17  A recent study by the MacArthur Foundation stated, 

“[t]his study confronts policymakers and courts with an uncomfortable reality. 

Under well-accepted constitutional restrictions on the state’s authority to 

adjudicate those charged with crimes, many young offenders – particularly among 

those under 14 – may not be appropriate participants for criminal adjudication.”18  

Developmental immaturity, something very common among juvenile detainees, is 

often not seen as a traditional mental illness, yet, it can seriously impact a 

juvenile’s competency to stand trial.  

The MacArthur Study involved over 1,400 juveniles from four different 

communities, and data was collected from 1997 to 2002.19  The study found that it 

was likely that “about one-third of 11- to 13-year-olds and one-fifth of 14- to 15-

year-olds probably are not competent to stand trial.”20  Juvenile courts must look 

at competency issues when they screen youth for potential mental illness or 
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(2006). 
17 Id. 
18 Thomas Grisso et al., Juveniles’ Competence to Stand Trial: A Comparison of Adolescents’ and 
Adults’ Capacities as Trial Defendants, 27 LAW & HUM. BEHAV. 333, 358 (2003). 
19 Id. 
20 Laurence Steinberg, Juveniles on Trial: MacArthur Foundation Study Calls Competency into 
Question, CRIM. JUST. 20, 23 (2003). 
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disorders.  Since most juvenile facilities do not provide direct mental health 

services,21 if there is an indication of a mental illness, steps should be taken to 

decide what treatment is warranted and where to make referrals within the 

community.  

 

II. POTENTIAL SOLUTIONS 

The Surgeon General has warned that, “the system for delivering mental 

health services to children and their families is complex, sometimes to the point of 

inscrutability - a patchwork of providers, interventions, and payers.”22  Mental 

health services do exist, but there are coordination problem.  Who is going to 

make a patchwork system of community-based care accessible to the Court, but 

also to the juvenile?  And where should the system intervene? 

The first step is to screen all incoming juveniles for mental illness, before 

they appear in court.  The Cook County Juvenile Court Clinic aims to provide the 

link between the courts, the community, and mental health access.23  Cook 

County began placing trained staff, known as clinical coordinators, in each 

courtroom whose job was to provide judges, attorneys, and probation officers 

with information and consultation regarding potentially necessary clinical 

information.24  The goal was to provide detailed, relevant, and culturally sensitive 

information to the Court of Cook County for use in its proceedings.25  Research 

indicated that Juvenile Court personnel lacked the knowledge and training 

necessary to identify the mental health needs of juveniles.26  There was a 

disconnect between the court itself and clinicians (such as psychiatrists and social 
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21 See MINORITY STAFF, SPECIAL INVESTIGATIONS DIVISION OF HOUSE COMM. ON GOVERNMENT 
REFORM, INCARCERATION OF YOUTH WHO ARE WAITING FOR COMMUNITY MENTAL HEALTH 
SERVICES IN THE UNITED STATES i-ii, 9-10 (July 2004). 
22 U.S. DEP’T OF HEALTH & HUMAN SERVS., MENTAL HEALTH: A REPORT OF THE SURGEON 
GENERAL 179 (1999), available at http://www.surgeongeneral.gov/library/mentalhealth/pdfs/ 
c3.pdf. 
23 Kahn, supra note 2, at 489-90 
24 Id. 
25 Id at 490-91. 
26 Id. at 489. 
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workers).27  The clinical coordinators help the court determine what services are 

necessary to address the juvenile’s mental health needs.28  They also developed a 

comprehensive list of community mental health and social service agencies that is 

frequently updated.29  The coordinators are intimately acquainted with community 

providers and can therefore determine the best placement for screened youth.30  

The Cook County Juvenile Court Clinic has been nationally recognized as both 

innovative and effective in its programs.31 

Another important goal for any placement of a juvenile in secured 

detention should be preparation for the juvenile’s rehabilitation and subsequent 

return to the community.32  The ultimate goal of the juvenile justice system is 

rehabilitation.  Thus, the focus should be on giving the juvenile tools to live 

responsibly within his or her community.  Any model that is implemented should 

include a written plan for services needed after release as well as the juvenile’s 

own goals for education, housing, and employment. 

 

A. Mental Health Courts 

Mental health courts are another potential remedy for the lack of adequate 

mental health treatment for juvenile offenders.  Mental health courts have largely 

been modeled after drug treatment courts started in 1989.33  Mental health courts 

were developed to address the mental health needs of adults who entered the 

criminal justice system.34  These courts maintain a separate docket and have 

trained judges and lawyers who are capable of dealing with adults who are 

suffering from mental illnesses.35  Mental Health America states that, “mental 
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27 Id. 
28 Id. at 490. 
29 Kahn, supra note 2, at 491. 
30 Id. 
31 Id. at 489. 
32 Hafemeister, supra note 13, at 116. 
33 Patrick Geary, Juvenile Mental Health Courts and Therapeutic Jurisprudence: Facing the 
Challenges Posed by Youth With Mental Disabilities in the Juvenile Justice System, YALE J. 
HEALTH POL’Y, L. & ETHICS 671, 682 (2005). 
34 Id. at 683. 
35 Id. at 684. 
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health courts play a role in convening criminal justice, mental health, substance 

abuse and other relevant social service agencies to facilitate diversion from the 

criminal justice system.”36  Mental Health America further advocates that the 

courts should neither coerce nor compel treatment, and that should focus on 

recovery, and include “mental and physical healthcare, case management, 

housing, supportive education, substance abuse treatment, and psychosocial 

services in the least restrictive environment possible.”37  

Implementing a separate mental health court system like the one used for 

adults would pose particular challenges in the context of juvenile offenders.  

Those challenges are highlighted by those faced by drug courts set up to handle 

juvenile cases.  The juvenile drug courts face several problems including 

immature offenders and family environments that can contribute to substance 

abuse.38  If juvenile mental health courts are created, they must tailor the 

programs to individual needs and remain flexible in addressing the unique mental 

health issues that juveniles face.39  In addition, if juvenile mental health courts are 

in fact started on a much larger scale, the fundamental emphasis on treatment and 

rehabilitation must remain. 

Mental health courts, however, have not proven to be the best solution for 

the mental health needs of juveniles within the criminal justice system.40  These 

courts would have to be implemented on an enormous scale to have a significant 

impact on the large population of juvenile offenders with mental health issues.41  

The juvenile justice system has already implemented many of the policies that 

mental health courts emphasize.42  Still, there is a lot that can be learned from 

mental health courts, including encouraging “juvenile courts to function as child-
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36 Mental Health America, Position Statement 53: Mental Health Courts, 
http://www.mentalhealthamerica.net/go/position-statements/53 (last visited Mar. 31, 2007). 
37 Id. 
38 Geary, supra, note 33, at 687. 
39 Id.  
40 Id. at 691. 
41 Id. 
42 Id. at 692. 
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centered, family-focused, community-based, and culturally competent 

institutions.”43 

 

B. Therapeutic Jurisprudence 

Starting in the late 1980’s and early 1990’s, the juvenile justice system 

began to shift to a “therapeutic justice system.”44  This model seeks to get judges, 

attorneys, and probation officers to work as a team to emphasize treatment of the 

juvenile rather than “distributing punishment to the juvenile offenders that enter 

its system.”45  Therapeutic jurisprudence is defined as “the use of social science to 

study the extent to which a legal rule or practice promotes the psychological or 

physical wellbeing of the people it affects.”46  The legal system, its rules, 

procedures, and actors are seen as “social forces that, whether intended or not, 

often produce therapeutic or antitherapeutic consequences.”47  One essential 

element of therapeutic jurisprudence is that it contemplates using knowledge 

gained from the mental health field to create better legislation.48  Lawyers and 

other legal professionals are called to examine their roles in the system and how 

they can adjust those roles to serve clients in a manner that is therapeutically 

beneficial.49  Therapeutic jurisprudence recognizes that legal professionals play an 

important role in addressing the mental health needs of their clients.50  

Why is this especially important for juveniles with mental health?  

Juveniles with mental illnesses need a distinct model of care from regular 
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43 Id. at 693. 
44 David L. Harvey III, Theories of Therapeutic Evolution for Juvenile Drug Courts in the Face of 
the Onset of the Co-Occurrence of Mental Health Issues and Substance/Alcohol Abuse, 19 J.L. & 
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46 David B. Wexler, Reflections on the Scope of Therapeutic Jurisprudence, 1 PSYCHOL. PUB. 
POL'Y & L. 220, 223-24 (1995) (quoting Christopher Slobogin, Therapeutic Jurisprudence: Five 
Dilemmas to Ponder, 1 PSYCHOL. PUB. POL'Y & L.193, 196 (1995)). 
47 Bruce J. Winick, The Jurisprudence of Therapeutic Jurisprudence, 3 PSYCHOL. PUB. POL'Y & L. 
184, 185 (1997). 
48 Gene Griffin & Michael J. Jenuwine, Using Therapeutic Jurisprudence to Bridge the Juvenile 
Justice and Mental Health Systems, 71 U. CIN. L. REV. 65, 66 (2002).  
49 Id. 
50 Id. 
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detainees.51  Many juvenile institutions use the positive peer culture method, a 

system of rewards and punishments for rehabilitation.52  It puts the juvenile in 

charge of his own progress, using group feedback, group confrontation, and group 

physical discipline.53  One can imagine how hard some of these methods might be 

on a juvenile with a mental illness.  These traditional methods (which can work 

well with adult detainees) can seriously endanger juveniles with mental illness, 

not only exacerbating their symptoms, but putting them at an increased risk for 

repeat offenses.54  In addition, “[c]hildren who are in the juvenile justice system 

because of their mental health issues tend to stay up to twice as long as the 

general population of juvenile detainees, often because there is nowhere to place 

them upon discharge.”55   

 

III. CONCLUSION 

It would be unrealistic to suggest that the law can help address all the 

mental health needs of juvenile detainees.  However, a partnership must be 

formed between the law, the juvenile, the juvenile’s family, mental health 

professionals, and social service providers.  Essentially, assessing a juvenile’s 

potential mental health needs, determining the best course of treatment 

(preferably community-based treatment), and continuously monitoring their 

mental health needs are the best ways to ensure that juvenile delinquents receive 

necessary mental health treatment.  A failure to attend to the mental health needs 

of juvenile detainees can have long-term negative consequences.  Delivering 

necessary mental health services to these delinquents will help decrease 
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51 Id. at 67. 
52 Leslie Calhoun, Rethinking Juvenile Rehabilitation Techniques: How Failure to Modify Positive 
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207 (2004). 
53 Id. at 207. 
54 Id. at 209. 
55 Corbit, supra note 4, at 82. 
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recidivism56, and ensure that these youths can return to their communities with as 

much guidance as possible. 
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56 Kahn, supra note 2, at 487. 


