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Advance Directive 

Editor’s Note 

 

 The Annals of Health Law is proud to present the Fifth Issue of our online 

counterpart, Advance Directive. Consistent with our goal of promoting student 

scholarship in the area of health law, this Issue features articles focusing on  the 

cost impact stemming from the Patient Protection and Affordable Care Act 

(PPACA).  

 

 This Issue begins with exploring innovative health care payment models and 

proposals to control costs.  We begin with examining Accountable Care 

Organizations and determining whether these programs will lower the cost of 

health care while maximizing the value of health services provided to patients.  

Next, our authors evaluate the pay-for-performance system to determine whether 

a payment theory designed to reward physicians for delivering higher quality care 

as opposed to quantity of services, actually saves costs.  Our authors also analyze 

whether bundled payment programs improve reimbursement for physicians while 

providing quality care for patients.  

 The Issue then examines initiatives in the Patient Protection and Affordable 

Care Act to expand access to health care while limiting medical malpractice 

claims.  Our authors propose increasing grant money for Federally Qualified 

Health Centers in order to impart quality care upon communities and populations 

that have limited access to health care.  With the increase of availability to health 

care, our authors propose that medical liability demonstration projects will 

manage medical liability claims.  These projects focus on alternative dispute 

resolution programs, rapid medical error disclosure, and the development of 

guidelines to reduce lawsuits.  
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 We then address critical components in the new reform affecting 

pharmaceuticals and cancer patients. Our authors analyze controversies 

surrounding the provisions in the PPACA shortening the exclusivity period for 

biologics that may not provide enough incentive for biologic manufacturers to 

continue investing in innovative drugs.  In addition, our authors examine whether 

new reforms will improve the quality, cost, and availability of treatment for  

cancer patients or create widespread delays and other negative side-effects for 

those seeking treatment.  

 Additionally, the Issue introduces a debate regarding the Preexisting 

Condition Insurance Plan, which aims to provide insurance coverage to all 

individuals regardless of adverse medical diagnoses or preexisting conditions.  

The debate addresses the benefits to individuals with preexisting conditions and 

the obstacles insurance companies now face under the new reform.  

 Next, the Issue transitions into examining the response to a growing epidemic 

– obesity. Our authors analyze the challenge of childhood obesity; new programs 

to formed to address the issue, including First Lady Michelle Obama’s Let’s 

Move! Campaign, statewide and employer programs and their responses, and the 

impact of obesity on rising health care costs.  

 Finally, the Issue compares the costs and access of health care treatment in the 

United States with other countries.  Our authors explore the differences between 

the cost-effectiveness of the newly reformed healthcare system in the U.S. and the 

national healthcare plan in Canada from a consumer perspective. Additionally, 

they propose several advantages for medical tourism as an effective potential for 

significant cost savings.  

 We would like to thank Sara Zweig, our Advance Directive Senior Editor, 

Jonathon Brouk, our Editor-at-Large, and Christopher Carlson, our Technical 

Editor, for their invaluable contributions in launching this issue. We would like to 

specially thank our Annals Editor-in-Chief, Joseph Van Leer, for increasing 

access to Advance Directive via Westlaw.  We are also grateful to our Annals 
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Executive Board members, Megan Stiarwalt, Drew McCormick, and Mallory 

Golas, for their editorial assistance.  The Annals membership deserves particular 

recognition for writing timely, thoughtful articles and for editing the work for 

their peers. Finally, we extend our warmest appreciation to the Beazely Institute 

for Health Law & Policy and our faculty advisors, Professor Lawrence Singer, 

Professor John Blum, and Megan Bess for their continued support, 

encouragement, and mentorship. We hope you enjoy our fifth Issues of Advance 

Directive.  

 

Sincerely,  
 
Leilani Ana-Maria Pino 
Advance Directive Editor 
Annals of Health Law  
Loyola University Chicago School of Law 
 



 

1 

ANNALS OF HEALTH LAW 
Advance Directive 

VOLUME 20                 FALL 2010                PAGES    1-10 

Accountable Care Organizations: Providing Quality 
Healthcare in an Integrated System 

Doriann Cain* 

I.  INTRODUCTION 

A new era of health care has arrived with the passing of the Patient Protection and 

Affordable Care Act (PPACA), and one of major goals of health care reform is to furnish 

integrated, quality health care in a cost-effective manner.1  The United States’ current 

health care structure incentivizes the provision of providing more services because 

doctors are paid on a fee-for-service basis.2  For example, on the Medicare Physician Fee 

Schedule, a physician receives payment for each procedure performed.3  Medicare Part A 

reimburses hospitals via the Inpatient Prospective Payment System for Diagnosis Related 

Groups (DRG) under which a hospital receives prospectively determined, fixed payment 

for all hospital items and services provided to a Medicare beneficiary during his or her 

inpatient stay or outpatient service.4  This structure understandably incentivizes hospitals 

to control costs.  Consequently, this creates a disconnect between hospitals and 

physicians and leads to a fragmented system, decreased quality, and unsustainable 

spending.5  Different providers who see the same patient rarely synchronize the care they 

provide with other physicians, which leads to repetitive and inconsistent treatments.6

 
* Juris Doctor Candidate, Loyola University Chicago School of Law, Class of 2012. Ms. Cain is a 

  

According to the Center for Medicare and Medicaid Services (CMS), health care costs 

represent 17.3 percent of the Gross Domestic Product in 2009, and if nothing is done to 

staff member of Annals of Health Law. 
1. PREMIER, INC., PREMIER ACO COLLABORATIVES - DRIVING TO A PATIENT-CENTERED HEALTH SYSTEM 1 

(2010) http://www.premierinc.com/about/news/10-may/aco-white-paper.pdf. 
2. See Mark Merlis, Health Policy Brief: Accountable Care Organizations, HEALTH AFF., July 27, 2010, 

1 http://www.healthaffairs.org/healthpolicybriefs/brief_pdfs/healthpolicybrief_20.pdf. 
3. Gail R. Wilensky, Reforming Medicare’s Physician Payment System, 7 NEW ENG. J. MED. 653, 654 

(Feb. 12 2009). 
4. Id. at 653. 
5. See Catherine Arnst, The Hospital, Your Care Coordinator, U.S. NEWS & WORLD REP., JULY 2010, at 

2; PREMIER, INC., supra note 1, at 1. 
6. Merlis, supra note 2, at 1. 



2 Annals of Health Law Advance Directive [Vol. 20, 2010] 
ACCOUNTABLE CARE ORGANIZATIONS 

 

bend this cost curve, health care will account for almost one-fifth of the nation’s GDP by 

2019.7

CMS believes that the implementation of Accountable Care Organizations (ACO) will 

lower the cost of health care, while maximizing the value of health services provided to 

patients.

 

8  The PPACA defines an ACO as “an organization of health care providers that 

agrees to be accountable for the quality, cost and overall care of Medicare beneficiaries 

enrolled in the traditional fee-for-service program who are assigned to it.”9  Providers 

who work within an ACO will now be paid for the quality of services they provide 

instead of the quantity of services provided.10  Additionally, a quality-driven system 

incentivizes a greater degree of integration among providers by encouraging them to 

work together to enhance their patients’ well-being and achieve quality measurements.11

The idea of accountable care organizations originated in 2005 when CMS introduced 

the concept as a way to promote integration while avoiding the past problems of HMOs.

 

12  

Because healthcare providers participating in HMOs were reimbursed using a capitation 

payment system where providers received a fixed monthly payment for each enrollee, the 

focus of HMOs was on providing care without going above a “fixed financial ceiling.”13  

Consequently, the concern was not that providers were incentivized to provide too many 

services, but that they were instead denying care in order to save money.14

In response to these problems, CMS initiated the Physician Group Practice (PGP) 

demonstration where physicians could qualify for bonus payments if they met certain 

quality standards and reduced costs.

 

15

 
7. Premier, Inc., supra note 1, at 1. 

  When health care reform discussions began in 

2008, lawmakers were contemplating ways providers could offer efficient and effective 

care to their patients, and they then looked to the PGP demonstration and decided that 

ACOs should be included in the final piece of legislation based on the success of these 

8. STEPHEN WOOD, INGENIX CONSULTING, CREATING AN ACCOUNTABLE CARE ORGANIZATION 1 (Apr. 
2010) www.ingenixconsulting.com/content/. . ./Creating%20an%20ACO_Final.pdf. 

9. Randy Fenninger & Ellen Riker, Medicare ACO Rules Under Development: Many Unanswered 
Questions Remain, HOLLAND & KNIGHT 3 (Holland & Knight ed. Sept., 13, 2010), http://www.hklaw.com/ 
id24660/PublicationId2978/ReturnId31/contentid55104. 

10. See PREMIER, INC., supra note 1, at 1. 
11. Id. 
12. See Merlis, supra note 2, at 2; Premier, Inc., supra note 1, at 2. 
13. Merlis, supra note 2, at 1-2. 
14. Merlis, supra note 2, at 2. 
15. PREMIER, INC., supra note 1, at 2. 
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demonstrations.16

This article will focus on what an ACO entails, what it looks to accomplish,

 
17 and 

what health care delivery systems can now do to become a successful ACO.18

II.  WHAT IS AN ACCOUNTABLE CARE ORGANIZATION UNDER PPACA AND WHAT DOES 
IT SEEK TO ACCOMPLISH? 

 

Accountable care organizations are a part of the Medicare Shared Savings Program 

under PPACA because of their cost-effective techniques coupled with their desire to 

promote quality patient outcomes.19  PPACA limits the ACO program to Medicare, but 

private plans will also be able to work with Medicare-eligible ACOs.20  There is still a 

lack of specificity in the law, and details of exactly how an ACO will operate continue to 

evolve.21  CMS issued proposed regulations at the end of March 2011 that outlined the 

key components of ACOs, and the criteria organizations must meet to become eligible 

under Medicare’s Shared Savings Program.22

There are, however, certain statutory requirements that provider organizations must 

abide by to qualify as an ACO.

 

23

a) Commit to participate in the ACO program for at least three years 

  The provider group must enter into a Provider 

Agreement with CMS, and in return, they are contracting to: 

b) Demonstrate that they meet patient centeredness criteria, which will 
be determined by the Secretary of the Health and Human Services (HHS) 
c) Have defined processes to promote evidence-based medicine and 
patient engagement, report on quality and cost measures, and coordinate 
care 
d) Have a formal structure to receive and distribute shared savings 
e) Have a sufficient number of primary care professionals for the number 
of assigned beneficiaries, which will be a minimum of 5,000 
f) Have a leadership and management structure that includes clinical and 
administrative systems 
g) Provide the Secretary of HHS with requested information, which will 

 
16. Id. 
17. See infra Part II. 
18. See infra Part III. 
19. HEALTH L. PRAC. GUIDE § 1:2, at 5 (2nd ed. 2010). 
20. Fenninger & Riker, supra note 9, at 1. 
21. See id. at 2. 
22. Medicare Shared Savings Program: Accountable Care Organizations, 76 Fed. Reg. 67 (proposed 

April 7, 2011). 
23. See HEALTH L. PRAC. GUIDE, supra note 19, at 5. 
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be specifically identified by forthcoming regulations.24

Additionally, provider groups electing to form an ACO may consist of many different 

forms, including: (i) physicians with other professionals in group practices; (ii) 

physicians and other professionals in networks of practices; (iii) partnerships or joint 

venture arrangements between hospitals and physicians/professionals; (iv) hospitals 

employing physicians/professionals; and (v) other forms that the Secretary of HHS may 

deem appropriate.

 

25  Since the concept is new, different people have entertained 

numerous ideas regarding how they see an ACO operating, and Exhibit 1 illustrates the 

type of delivery systems that could become models for ACOs.26

Exhibit 1 

 

Delivery Systems That Could Become Accountable Care Organizations 
MODEL CHARACTERISTICS CURRENT EXAMPLES 
Integrated Delivery Systems • Own hospitals, physician 

practices, perhaps insurance plan. 
• Aligned financial incentives. 
• E-health records 

Group Health Cooperative of 
Pudget Sound 
Geisinger Health System 
Kaiser Permanente 

Multispecialty Group Practices  • Usually own or have strong 
affiliation with a hospital. 
• Contracts with multiple health 
plans. 
• History of physician leadership. 
• Mechanisms for coordinated 
clinical care. 

Cleveland Clinic 
Marshfield Clinic 
Mayo Clinic 

Physician-Hospital 
Organizations 

• Nonemployee medical staff. 
• Function like multispecialty 
group practices. 
• Reorganize care delivery for 
cost-effectiveness. 

Advocate Health (Chicago) 
 
Middlesex Hospital 
(Connecticut) 
 
Tri-State Child Health Services  

Independent Practice 
Organizations  

• Independent physician practices 
that jointly contract with health 
plans. 
• Active in practice redesign, 
quality improvement. 

Atrius Health (eastern MA) 
 
Hill Physicians Group 
Monarch HealthCare  

Virtual Physician Organizations  • Small, independent physician 
practices, often in rural areas. 

Community Care of North 
Carolina 

 
24. Id. at 5-6. 
25. Fenninger & Riker, supra note 9, at 3. 
26. See Merlis, supra note 2, at 2. 
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• Led by individual physicians, 
local medical foundation, or state 
Medicaid agency. 
• Structure that provides 
leadership, infrastructure, 
resources to help small practices 
redesign and coordinate care. 

Grand Junction 
North Dakota Cooperative 
Network 

Source: S.M. Shortell, et al, How the Center for Medicare and Medicaid Innovation Should Test 
Accountable Care Organizations, 7 HEALTH AFFAIRS 1293-98 (2010). 

 
Participation in an ACO under PPACA is voluntary, but the provider groups that agree 

to partake in the program will be eligible to receive a share of any savings if the actual 

per capita expenditures of their assigned Medicare beneficiaries are a sufficient 

percentage below their specific benchmark amount.27  The quality standards for each 

ACO will be based on the most recent three years of per-beneficiary expenditures for 

Parts A and B services for Medicare fee-for-service beneficiaries assigned to the ACO.28  

The benchmarks will be adjusted for beneficiary characteristics and other factors 

determined appropriate by the Secretary of the HHS, and restructured by the estimated 

absolute amount of growth in national per capita expenditures for Part A and B.29 Yet, 

ACOs will not be penalized if they fail to meet certain benchmarks.30  This provision is 

set out to encourage a greater degree of provider integration since all caregivers will 

aspire to work together to improve quality and efficiency in order to receive financial 

incentives and not fear any repercussions.31

In spite of these savings, many hospitals and physicians benefit immensely from 

providing a high volume of services to their patients, particularly in specialty areas, and 

without facing any consequences, these providers may not find that a form of shared 

savings is enough to offset the profits that they would be losing.

 

32  Additionally, it can be 

difficult to change a physician’s mindset, which has always focused on volume to now 

concentrate on quality.33

 
27. HEALTH L. PRAC. GUIDE, supra note 19, at 5. 

  Many providers fear change, and without CMS issuing any 

28. Fenninger & Riker, supra note 9, at 4. 
29. Id. 
30. Id. 
31. See MARC BARD & MICHAEL NUGENT, NAVIGANT CONSULTING, ACCOUNTABLE CARE ORGANIZATIONS 

& PAYMENT REFORM: SETTING A COURSE FOR SUCCESS 2 (2010). 
32. See Wilensky, supra note 3, at 654-55. 
33. See BARBARA RIEGEL & CAROLYN TUNG, CAMDEN GROUP, ACCOUNTABLE CARE ORGANIZATIONS: 
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repercussions, they may find it easier to keep working without implementing these 

quality standards into their practice.34

However, reimbursement rates are declining under the fee-for-service system, so this 

provision encourages providers to supply quality care in order to mitigate negative 

financial losses.

 

35  The reduction of compensation under FFS will hopefully serve as 

determent to providers who still wish to issue a high volume of services for their patients 

without considering the quality of care they are providing.36

Additionally, CMS will appoint beneficiaries to certain ACOs, but beneficiaries will 

not know that they are a part an ACO.

 

37  In addition, this assignment will not affect their 

guaranteed benefits or choice of doctors.38  The law does not specify how a beneficiary 

will be assigned to an ACO, but the CMS has implied that it may place beneficiaries in an 

ACO if he or she receives the majority of his or her primary care from an ACO 

physician.39  As HHS begins the rulemaking process to provide greater clarification for 

potential ACOs, the understanding that all conditions and specifications implemented in 

the future will revolve around the goal of health care providers supplying quality, 

integrated care in a cost-effective manner will guide the process.40

III.  WHAT CAN HEALTH CARE DELIVERY SYSTEMS DO NOW TO BECOME A SUCCESSFUL 
ACCOUNTABLE CARE ORGANIZATION? 

 

A.  Assess Your Viability 

Before deciding to become an ACO, an organization must first assess whether they 

have the required skills needed to succeed as an accountable care organization.41  The 

organization must research what resources are necessary to become a profitable ACO, 

and they need to plan how they will obtain these resources.42

 
WHAT ARE THEY AND WHY DO I NEED TO KNOW? 6 (THE CAMDEN GROUP, DEC. 2009). 

  Forming an ACO takes a 

considerable amount of capital, both financial and human, and the organization needs to 

34. See RIEGEL & TUNG, supra note 33, at 6. 
35. Id. 
36. See id. 
37. Id. 
38. Id. 
39. Merlis, supra note 2, at 5. 
40. See Fenninger & Riker, supra note 9, at 1. 
41. WOOD, supra note 8, at 1. 
42. MARK E. GRUBE & KENNETH KAUFMAN, POSITIONING YOUR ORGANIZATION FOR SUCCESS IN THE NEW 

ERA 4, HEALTH FIN. MGMT. JAN. 2010. 
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realize where they stand and the operational changes that will be required of them in 

order to improve their healthcare efficiency.43

Furthermore, in order for a health care delivery system to provide efficient and 

effective care as an ACO, it must strive to meet certain identified objectives, such as 

clinical processes and outcomes of care, patient experience, and utilization of services.

 

44  

The basis of an ACO rests on performance measurements.45  Therefore, the organization 

must examine problematic areas specific to their system, and subsequently, outline ways 

to solve these problems.46

Moreover, the organization must evaluate its relationship with its physicians.

 
47  

Physicians will be the ones ultimately driving this process.48  They are the ones in charge 

of the patient’s care and determine everything from what treatments the patient are 

receiving to when the patient will be discharged.49  Hospitals, especially, must work on 

improving their alignment efforts with physicians.50  Historically, the physician/hospital 

relationship has been fairly informal in that it has mostly existed through medical staff 

privileges and referral patterns.51

However, the environment of health care is pushing for a more strategic relationship,

 
52 

and in order to succeed as an ACO, hospitals must work to align their incentives with 

physicians.53  For this to happen, a hospital must get to know the physicians and 

determine what is most important to them.54  By just learning where their complaints lie 

can strategically alter the physician/hospital relationship.55  This shows a true 

commitment to an organization’s relationship with their physicians.56

 
43. See id. at 5. 

  Additionally, if 

44. PREMIER, INC., supra note 1, at 2. 
45. See BARD & NUGENT, supra note 31, at 1. 
46. See WOOD, supra note 8, at 1. 
47. LINDSEY DUNN, BECKER’S HOSPITAL REVIEW, SHOULD YOUR HOSPITAL DEVELOP OR JOIN AN ACO?  5 

QUESTIONS TO ASK 1 (NOV. 9, 2010). 
48. WOOD, supra note 8, at 2. 
49. WOOD, supra note 8, at 2. 
50. B.J. MILLAR, BECKER’S HOSPITAL REVIEW, THE PHYSICIAN HOSPITAL ENTERPRISE: PHYSICIAN 

LEADERSHIP FORGES NEW ALLIANCES 1 (Jan. 18, 2011). 
51. Id. 
52. Id. 
53. MOLLY GAMBLE, BECKER’S HOSPITAL REVIEW, 6 SECRETS FOR BETTER HOSPITAL-PHYSICIAN 

RELATIONSHIPS 1 (Jan. 18, 2011). 
54. Id. 
55. Id. 
56. Id. at 2. 
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physicians distrust the organization, they need to get to the root of the problem.57  In 

doing so, the organization can alter their strategic plan accordingly in order to raise 

physician’s satisfaction levels.58

B.  Establishment of Specific Benchmarks 

 

Second, health care systems looking to form an ACO must establish set performance 

measurements that will enable them to improve their productivity and overall results.59  

ACOs will be rewarded for value and not volume and, because of this, it is important for 

a health care system to identify constant measures of success. 60  Providers will most 

likely use defined quality measures given to them by the CMS, but over time, for best 

results, they will need to focus their goals around problems that are unique to their area 

and then identify specific benchmarks that they want to meet.61

Meeting benchmarks will determine the success of the ACO.  Thus, it is important for 

these measurements to focus on the issues of better care, reduced per capita costs, and 

patient experience.

 

62  To achieve better care for all, providers need to concentrate on six 

areas: “safety, effectiveness, patient-centeredness, timeliness, efficiency, and equity.”63  

Additionally, for providers to decrease costs, they need to identify how they can reduce 

unnecessary and unjustified medical costs and reduce administration costs through a 

more streamlined process.64  Last, providers should determine how to improve population 

health by looking at ways they can decrease health disparities, improve chronic care 

management, and improve community health status.65

Providers must also be willing to collect data regarding these issues and publicly report 

their findings.

 

66

 
57. MOLLY GAMBLE, BECKER’S HOSPITAL REVIEW, 5 CRITICAL STEPS FOR IMPROVED HOSPITAL-PHYSICIAN 

RELATIONSHIPS 1 (Jan. 14, 2011). 

  In doing so, providers will be able to identify where their best practices 

58. Id. 
59. National Committee for Quality Assurance, 2011 ACO Public Comment Overview 4 (2011) 

[hereinafter NCQA Public Comments], available at http://www.ncqa.org/tabid/1266/Default.aspx. 
60. See id. 
61. See Fenninger & Riker, supra note 9, at 4; see also PREMIER, INC., supra note 1, at 3. 
62. NCQA Public comments, supra note 59, at 4. 
63. Chris Silva, New CMS Chief to Focus on Quality, Organization and Costs, AM. MED. NEWS, Nov. 10, 

2010, http://www.ama-assn.org/amednews/2010/09/27/gvsa0927.htm. 
64. See NCQA Public comments, supra note 59, at 5. 
65. See Silva, supra note 64, at 1. 
66. NCQA PUBLIC COMMENTS, supra note 59, at 5. 
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exist.67  Additionally, they will be able to determine where they can eliminate waste and 

where their inefficiencies lie.68

C.  Adoption of a Sophisticated IT System 

 

Third, for providers to meet their specific benchmarks and thereby become a 

successful ACO, they will need to invest in significant technology.69  To create a truly 

integrated system and for providers to coordinate their patients’ care effectively, 

providers must be linked together clinically to readily share patient information.70  

Moreover, an advanced IT system will allow the provider to better track their quality 

outcomes and look at statistics to determine problem areas.71

Electronic medical records (EMRs) will also be implemented as a part of this 

initiative, which will allow providers to have immediate access to patients’ records, and 

will, consequently, lead to less “chart chasing” among providers who may be treating the 

same patient.

 

72  Furthermore, providers will be able to access a patient’s information 

across the entire continuum of care, which will eliminate the need to continually transport 

records.73  Consequently, this can also lead to the elimination of duplicate procedures 

since EMRs allow for the sharing of patient records at all times.74

V.  CONCLUSION 

 

Health care costs are rising at an unsustainable rate, and the structure of our health care 

system’s reimbursement formulas has done nothing to bend this cost curve.75  The 

prospective payment system used to reimburse hospitals incentives the underutilization of 

services.76

 
67. See NCQA PUBLIC COMMENTS, supra note 59, at 5. 

  Whereas physicians are reimbursed using the fee-for-service system, which 

68. See id. 
69. Mark McClellan et al., A National Strategy To Put Accountable Care Into Place, 29 HEALTH AFF. 

982, 987 (2010). 
70. RIEGEL & TUNG, supra note 33, at 6, 8. 
71. GRUBE & KAUFMAN, supra note 42, at 4. 
72. See CENTER FOR HEALTH IT AT THE AMERICAN ACADEMY OF FAMILY PHYSICIANS, POTENTIAL 

BENEFITS OF AN EHR 1 (2011). 
73. See DAVIES NM. HEALTHCARE INFORMATION AND MANAGEMENT SYSTEMS SOCIETY, THE ROI OF 

EMR-EHR: PRODUCTIVITY SOARS, HOSPITALS SAVE TIME AND, YES, MONEY 4 (2006) www.featherly-
jossi.com/whitepapers/ROI.pdf. 

74. See id. at 6. 
75. See Premier, Inc., supra note 1, at 1. 
76. PETE STARK, INTRODUCTION OF THE MEDICARE HOME HEALTH CASE MANAGER ACT 1 (Jan. 17, 1998) 

http://www.stark.house.gov/index.php?option=com_content&view=article&id=1843%3Aintroduction-of-the-
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encourages the overutilization of services since a physician is reimbursed for each 

procedure performed.77  Therefore, these two diametrically opposed payment systems 

leave us with a defragmented health care system and misaligned incentives.78  However, 

ACOs look to link these two reimbursement schemes in a way that improves the quality 

of health care services and decreases health care costs.79

Despite coming to the realization that providers need to be held accountable for the 

care they provide, organizations must realize that the transition to an ACO will neither be 

quick nor effortless.

 

80  The organizations that make up this integrated system must first 

assess whether they have the appropriate resources needed to succeed as an ACO.81  Can 

they contribute to the growth and help improve the performance of the ACO? 82  

Becoming an ACO takes a significant amount of capital, and organizations need to 

determine where these costs lie and how quickly return on investment will occur.83

Lastly, an organization must have strong relationships with physicians who will center 

around this process of coordinated care.

 

84  Many believe that ACOs can change our 

health care system in a way that leads to lower health care costs and higher quality of 

care, but we must approach this new method of health care delivery with guarded 

optimism.85  It holds the promise of increasing patient satisfaction, lowering costs, and 

improving patient health, but it has yet to be seen if ACOs can live up to their potential.86

 

 

 
medicare-home-health-case-manager-act&catid=74&Itemid=100013. 

77. Wilensky, supra note 3, at 654. 
78. See McClellan, supra note 70, at 1. 
79. Merlis, supra note 2, at 2. 
80. WOOD, supra note 8, at 1. 
81. Id. 
82. Id. 
83. Id. 
84. WOOD, supra note 8, at 1. 
85. See FOLEY & LARDNER, LLP, TRANSFORMING HEALTH CARE THROUGH ACCOUNTABLE CARE 

ORGANIZATIONS: A CRITICAL ASSESSMENT 1 (Oct. 1, 2010) www.foley.com/files/tbl_s84Highlights/. . ./381/ 
ACO_White_Paper.pdf. 

86. Id. at 1. 
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Pay-for-Performance and the Effects on Doctors and Patients 
as Currently Applied 

Matthew Ennis* 

I. INTRODUCTION 

Pay-for-performance is another possible answer to the issues that plague access to 

health care and the affordability of health care.  Pay-for-performance is a system that is 

aimed at splitting the gap between the fee-for-service system, in which physicians were 

rewarded for ordering more tests, and the capitated system, where physicians were 

incentivized to keep tests to a minimum, by providing a payment theory designed to 

reward physicians for delivering higher quality care as opposed quantity of services.1  

The pay-for-performance design aims to pay providers for meeting certain performance 

measures; however, funding is going to be tantamount to their success in getting 

providers to buy into the program,2 and continuing to improve in the future requires a 

commitment to the program.3 

II. THE VARIATIONS OF PAY-FOR-PERFORMANCE SYSTEMS IN THE US AND THE UK 

The pay-for-performance system is a financial incentive scheme directed at rewarding 

those physicians that give the best overall care to their patients by following evidence 

based clinical guidelines and expert consensus on how to best treat single diseases.4  Pay-

for-performance is a system that looks to put the focus back on the patient; however, in 

some systems, physicians still have the final say on whether or not to administer care to 
 
* Juris Doctor Candidate, Loyola University Chicago School of Law, Class of 2012. Mr. Ennis is a 
staff member of Annals of Health Law. 

1. Matthew K. Wynia, The Risks of Rewards in Health Care: How Pay-for-performance Could Threaten, 
or Bolster, Medical Professionalism, 24 J. GEN. INTERNAL MED. 884, 884 (April 22, 2010). 

2. Am. Acad. of Fam. Physicians, Shaping the Future of Pay-for-Performance Programs, 3 ANNALS OF 
FAM. MED.MEDICINE, 562, 562 (2005) [hereinafter Shaping the Future of Pay-for-Performance] (overview of 
pay-for-performance and the direction it is going). 

3. See, HOSP. & HEALTH NETWORKS, INSIDE THE PREMIER/CMS PAY-FOR-PERFORMANCE PROJECT 42. 
(Mar. (2007) available at hhnmag.com [hereinafter INSIDE THE PREMIER] (Insights from five top hospitals). 

4. Cynthia M. Boyd et al., Clinical Practice Guidelines and Quality of Care for Older Patients with 
Multiple Comorbid Diseases, 294 J. AM. MED. ASS’N 716, 722 (Aug. 10, 2005). 
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the patients that refuse to follow physicians’ orders,5 and it is at these times that the 

ethical implications of the system can truly be seen.6 

A.  Putting the Focus Back On Patients 

Pay-for-performance has become a common part of contracts between public and 

private insurers with physicians.7  In January of 2005, CMS announced its own three-year 

Physician Group Practice initiative, “intended to demonstrate the viability of [pay-for-

performance] in 10 large, multispecialty physician practices.”8  In Massachusetts, five 

major commercial insurers utilize pay-for-performance covering nearly four million 

enrollees.9  Between 2001 and 2003, the impact of multiple pay-for-performance 

programs introduced by those five major commercial health plans was analyzed using a 

statewide quality measurement and reporting system.10  In 2001, two of those five health 

plans utilized pay-for-performance programs encompassing only twenty six percent of 

the study physician groups, but by 2003, four of the five health plans installed pay-for-

performance programs, involving eighty-one (fifty three percent) of the 154 physician 

groups in the study.11 

The type and size of the incentives employed by the various pay-for-performance 

health care plans varied significantly depending on the incentives tied to each Health Plan 

Employer Data and Information Set (HEDIS).12  The HEDIS target measures typically 

consisted of “well-established screening measures such as mammography and chronic 

care issues such as hemoglobin Alc testing for patients with diabetes mellitus.”13  The 

incentives paid for adhering to the HEDIS measures ranged from $200 to $2,500 per 

primary care physician.14 

 
5. Ruth McDonald and Martin Roland, Pay for Performance in Primary Care in England and California: 

Comparison of Unintended Consequences, 7 ANNALS FAM. MED. 121, 122 (2009). 
6. Wynia, supra note 1, at 884. 
7. Steven D. Pearson et al., The Impact of Pay-for-Performance On the Health Care Quality In 

Massachusetts, 2001-2003, 27 HEALTH AFFAIRS 1167, 1168 (July/Aug. 2008)(implementing a study that 
examines the quality of care pay for performance measures achieved when delivered to patients from five 
health plans covering nearly four million enrollees, and more than ninety percent of the state of 
Massachusetts primary care physicians). 

8. AM. ACAD. OF FAMILY PHYSICIANS, supra note 2, at 563. 
9. Pearson et al., supra note 7, at 1168. 
10. Id. at 1170. 
11. Id. 
12. See generally Id. at 1171. 
13. Id. at 1170. 
14. Id. at 1171. 
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While the HEDIS target measures set up a system for the physicians to follow, there 

are some physicians that see limitations on effectiveness under the pay-for-performance 

system.15  When answering questions about “[w]hat needs to be tweaked in the program,” 

Dr. David Moen, medical director for emergency medical services of Fairview Lakes 

Medical Center, stated that there needs to be more of an effort directed towards creating a 

more rapid feedback loop that can determine the best guidelines for treatment based on 

the most recent evidence available to physicians.16  Rapid feedback is important because 

new literature on a specific disease may contradict a requirement in the program.17  When 

there is a disconnect between the best course of action to be taken for the patients and the 

standards set forth by pay-for-performance programs, fewer physicians will buy into the 

pay-for-performance structure.18 

B.  Differences in the United States plans and United Kingdom plan 

While physicians see the value in implementing pay-for-performance systems, there 

are multiple programs that can be implemented.  Two examples of pay-for-performance 

systems that vary in execution exist in California and the United Kingdom.19  Both the 

U.K. and California systems involve paying physicians for meeting performance based 

targets; however, the U.K. system has a greater number of performance targets and 

allows the physicians to exclude patients from treatment or report exceptions.20  The U.K. 

system was introduced for all primary care physicians under the program name Quality 

and Outcomes Framework, and the California system is a statewide initiative that covers 

even more physicians than the U.K. system.21  In the California system, the payments go 

to the larger medical groups and not the individual physician practices,22  whereas, the 

U.K. system directs payments to a much smaller group of physicians, generally less than 

ten.23  In the U.K. system, these payments are also responsible for as much as thirty 

 
15. See generally Boyd et al., supra note 4, at 716 (explaining that guidelines for one specific disease 

will not adequately direct doctors in their care for patients with multiple comorbid disease, an area of 
medicine that comprises most of the Medicare spending). 

16. Inside the Premier supra note  3 at 40. 
17. Id. 
18. Id. 
19. See generally McDonald and Roland, supra note 5. 
20. Id. at 122. 
21. Id. at 121. 
22. Id. 
23. Id. at 122. 
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percent of the individual practice incomes.24  The study looked into the unintended 

consequences affecting both the California and U.K. systems, in particular financial 

incentives in the design and implementation of the two different programs in the primary 

care setting.25 

In analyzing twenty physicians in England, drawn from a northwest and a southwest 

region, and twenty physicians in California, drawn from four organizations ranging in 

size from 600 to 3,000 physicians, trends in the nature of the office visit, physician-

patient relationship, and perceived impact on autonomy arose.26  In England, the effect of 

the electronic reporting system, for the reporting of clinical targets, influenced the nature 

of the office visit more negatively than the office visits reported in California, where 

electronic reporting was not required.27  Because the U.K. system relies on electronic 

reporting, physicians reported having to balance their time between answering the 

electronic questions and the patients, which caused them to have less of a connection to 

the patients.28  In the U.S., the patient-physician relationships deteriorated because 

physicians that were part of the organization with the highest rewards for pay-for-

performance began to resent patients that would not follow their advice.29  In some 

extreme cases, physicians told patients to join other medical groups, bypassed consent 

procedures to get tests done, and lied to patients about the financial consequences of 

refusing to comply.30 

While physicians in the U.S. may have resorted to unethical or extreme behaviors, 

physicians in the U.K. were aware of the greater incentive to encourage patients to 

comply with their orders, but have not resorted to the tactics of the U.S. physicians 

because they maintained the option of exception reporting if a patient refused treatment.31  

Another dichotomy between the English and Californian physicians is English physicians 

did not perceive the pay-for-performance system they were involved in as affecting their 

 
24. Id. 
25. Id. 
26. Id. at 122-24. 
27. Id. at 123. 
28. Id. 
29. Id. 
30. Id. 
31. Id. at 124. 
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autonomy, whereas most Californian physicians  perceived the program in a negative 

light and as something that was externally imposed and managed.32 

Ultimately, this study revealed pay-for-performance had a negative influence on 

patient interaction in office visits for U.K. physicians because of electronic reporting 

requirements, but the ability to exempt certain difficult patients allowed for maintenance 

of patient-physician relationships.33  In California, physicians did not note the same 

change in office visits, but did recognize the negative affect the system had on physician-

patient relationships and perceived autonomy.34 

Looking further into the U.K. and U.S. pay-for-performance systems, apart from 

exemption reporting the compensation also differs between the United Kingdom and the 

U.S. system found in Massachusetts.35  The new family practitioner contract in the UK 

allows each physician to obtain approximately $139,000 as a quality bonus or incentive, 

which, when compared to their average yearly income between $122,000 and $131,000, 

can have the effect of more than doubling their yearly income.36  In general, the financial 

incentives in Massachusetts for diseases such as diabetes were usually between $1,000 

and $2,000 per physician, and total pay-for-performance incentives consisting of 2.2 

percent of the physicians’ income.37  The amount of incentives in Massachusetts and the 

result of improved patient care suggest that in the United States, not enough money is at 

stake to truly drive up the level of care.38 

C.  Complications in treating multiple diseases 

One of the disadvantages presented to the overall structure of pay-for-performance 

systems is the structuring of guidelines around only one chronic condition leaving doctors 

to determine the way to provide care to patients, specifically older patients with more 

than one chronic condition, while still adhering to the guidelines on how to treat one 

disease.39  In the United States, 89 percent of Medicare’s budget is spent on individuals 

with three chronic conditions; however, most guidelines, which pay-for-performance 

 
32. Id. 
33. Id. at 122-24. 
34. Id. 
35. PEARSON, supra note 7, at 1174. 
36. Id. 
37. Id. at 1175. 
38. Id. 
39. Boyd et al., supra note 4, at 716-17. 
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incentives base their incentives on, are designed for the care of one chronic disease, and 

not three occurring simultaneously.40  By designing specific elements of care around 

guidelines for treatment of one chronic disease, there is a possibility the incentives will 

cause doctors to ignore the complexity of care necessary for multiple comorbid diseases 

and dissuade physicians from treating patients with multiple comorbid diseases.41  In the 

system in place in California, doctors might choose not to accept patients, whereas in the 

UK, doctors may exempt the patients and continue to provide care for them without the 

fear of not meeting performance standards, since their standard is benevolent to both 

doctors and patients.42 

The complexity created by multiple comorbid diseases does not only affect the doctors 

and the way they treat the patient, but also has the potential to adversely affect the patient 

and the patient’s quality of life.43  One study looked at a hypothetical patient, a seventy-

nine year old woman with osteoporosis, osteoarthritis, type two diabetes mellitus, 

hypertension, and chronic obstructive pulmonary disease, all of moderate variety.44  

Based on compilations of clinical practical guidelines and following those 

recommendations, the hypothetical patient would take twelve separate medications, 

requiring nineteen doses per day, taken at five times during a typical day.45  The patient’s 

medications would also cost her $406.45 per month or $4,877 annually.46  The 

recommended regimens can present the patient with unsustainable treatment burdens that 

make independent self-management and adherence difficult.47 In order to avoid over 

medicating or producing non-optimal care, pay-for-performance standards should begin 

trials that focus on older patients with several chronic diseases as opposed to forcing 

adherence to protocols designed to deal with only one chronic disease.48  The difficulty of 

combining treatment plans is an inconsistency that directly conflicts with the calculated 

rate of adherence standards that determine the payment to physicians in pay-for-

 
40. Id. at 716. 
41. Id. at 716-17. 
42. McDonald and Roland, supra note 5, at 123. 
43. Boyd et al., supra note 4, at 716. 
44. Id. at 717. 
45. Id. at 719. 
46. Id. at 720. 
47. Id. 
48. Id. at 723. 
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performance programs and can negatively affect the overall quality of care for older 

patients.49 

Pay-for-performance initiatives focus on the adherence to standards designed for 

treatment of one disease, “rather than the more difficult task of weighing burdens, risks, 

and benefits” presented by multiple chronic diseases.50  This could create an atmosphere 

where more difficult patients are shifted around, neglected, or treated in a manner that is 

inconsistent with their needs, but consistent with incentives outline in a pay-for-

performance system, thereby undermining the ultimate goal of better quality of care that 

program strives to achieve.51  Because of the high percentages of Medicare costs being 

derived directly from patients with multiple comorbid diseases, Medicare should design a 

pay-for-performance incentive system for doctors that incorporate clinical guidelines 

designed to take into account multiple diseases, thereby optimizing care for the situations 

in which multiple diseases arise and that meets the stream line goals of the pay-for-

performance system.52  The American College of Physicians (“ACP”) expresses concern 

that the pay-for-performance systems will lead to worse care, especially in elderly 

patients with multiple chronic conditions because physicians could improve their 

performance scores by refusing to treat the more difficult patients.53  The worry is that the 

pay-for-performance systems, creating incentives on a few specific elements of a singular 

disease, will cause doctors to neglect other portions of a patient’s treatment that do not 

involve incentives or may conflict with the incentives.54 

D.  Positive Results 

While there are issues within the pay-for-performance structure, doctors recognize the 

importance and benefits of adhering to a structured treatment plan.55  The structured plans 

reduce the variability of care and increase accountability through the reporting required 

by the programs that can result in benefits to the patient such as reduced infection rates 

 
49. Id. at 720-21. 
50. Id. at 722 
51. Id. at 722. 
52. Id. at 723. 
53. Lois Snyder, and Richard L. Neubauer, Pay-for-Performance Principles that Promote Patient-

Centered Care: An Ethics Manifesto, 147 Annals of Internal Med. 792, 792 (2007). 
54. Id. 
55. Inside the Premier, supra note 3, at 38.37. 
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and fewer readmissions.56  By having a target goal outline by these guidelines, it can give 

doctors and administrators the additional incentive to go the extra step as well as increase 

transparency, allowing both patients and doctors to see the actual results and benefits, 

generating more buy-in to the system.57 

Doctors buying into the system can have dramatic results, especially in areas dealing 

with screening and preventative care.58  One program orchestrated by Integrated 

Healthcare Association, a nonprofit association based in California working to bring 

together all healthcare parties for the collaboration of health care topics, oversees a pay-

for-performance program paying out a total of $88 million to 235 California medical 

groups.59  Evidence of the quality of care in California shows that nearly 150,000 more 

women received cervical cancer screening, 35,000 more women received breast cancer 

screening, 10,000 children got two needed immunizations, and 18,000 more people 

received a diabetes test.60  By having family physicians and primary care physicians 

involved in pay-for-performance programs, there is an ability to increase preventative 

screenings, hopefully reducing the amount of emergency care needed.61 

III. PAY-FOR-PERFORMANCE SYSTEMS’ INFLUENCE ON ETHICS 

A core tenant of professionalism is that physicians need to work to improve and ensure 

the quality of the health care they deliver and that the patients’ interests and well-being 

should come before their own monetary or personal interests.62  These core tenants of 

professionalism conflict with the current fee-for-service programs, which encourage 

providing more services than necessary, including some services that might be useless or 

harmful.63  Capitated payment models, which created a system that incentivized doctors 

for providing less care and thereby violate these core tenants, emerged in the 1990s in 

response to fee-for-service becoming too expensive.64  Pay-for-performance focuses more 

on the quality of care that is delivered to patients by providing incentives to encourage 

 
56. Id. 
57. Id. 
58. See generally Am. Acad. of Family Physicians, supra note 2, at 562. 
59. Id. 
60. Id. 
61. Id. 
62. Wynia, supra note 1, at 884. 
63. Id. 
64. Id. 
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physicians to give better quality care to patients, and utilizing a reporting system to 

ensure that doctors are following the guidelines set forth for providing that higher quality 

of care.65 

One worry may be that the ethics and professionalism of doctors operating under this 

system may be challenged.66  Incentives can be good for motivating people; however, the 

most damaging thing for the pay-for-performance system would be creating a system in 

which the doctor only treated patients because they were being incentivized to do so.67  

Unlike the system in the U.K., where a physician may choose to treat a patient but 

exempt them from the pay-for-performance reporting, some systems in the U.S. require 

either the patient be treated and reported or turned away.68  In adhering to their duty to be 

professional, physicians should work to ensure and improve quality, and patients’ 

interests should always come before financial interests.69  Many physicians are drawn to 

their jobs because they find the work challenging and interesting; however, some studies 

have shown that tangible rewards, such as money, can have negative effects on the 

motivation to do interesting tasks.70  “‘In general, the more cognitive sophistication and 

open-ended thinking that is required for a task, the worse people tend to do when they 

have been led to perform that task for a reward.’”71  This notion may be the reason that 

Martin Roland, director of the National Primary Care Research and Development Center 

in England, “believes that the ‘most damaging’ long-term consequence of pay-for-

performance would be ‘if you ended up with a system where, essentially, doctors only did 

anything because they were paid for it and has lost their professional ethos.’”72 

Controlling rewards can also undermine the intended goals of pay-for-performance 

systems; however, one way of preventing this undermining effect is to allow the recipient 

 
65. See generally INSIDE THE PREMIER, supra note 3, at 
66. See generally Wynia, supra note 1, at 884. (Demonstrating the conflict between incentives and the 

highly motivated professional and explaining that small incentives often have a negative result with the 
highly motivated individual, such as doctors). 

67. Id. 
68. McDonald and Roland, supra note 5, at 123 
69. Id. 
70. See generally Wynia, supra note 1,  at 885 (Showing a counterintuitive result that when volunteers 

were offered a small amount of money for the tasks they performed, they spent an average of four hours less 
volunteering, undermining motivation). 

71. Id. at 886. 
72. Id. 
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of the award to have more input in how the award is distributed.73  This method is 

controversial, but it is similar to the method being employed in the pay-for-performance 

system in the U.K.74  By allowing physicians to determine whether or not the particular 

measures are appropriate for the patient in their care, also known as exception reporting, 

gives the doctor more control of the pay-for-performance system and also correlates with 

higher pay-for-performance scores.75  Exception reporting may also allow doctors to feel 

more comfortable treating patients with multiple comorbid diseases how they think best 

as opposed to relying on piecing together multiple protocols set forth by their pay-for-

performance providers.76 

While exception reporting may work better for the doctor, the cynics will push back 

against doctors deciding whether or not to include patients in their reports for fear that the 

doctor will game the system and only include patients that improve performance scores.77  

There is also a fear that pay-for-performance will crowd out care that is not tied to 

incentives.78 In systems such as those in Massachusetts or California, where the doctor 

cannot exempt a patient from the pay-for-performance system, a doctor choosing not to 

treat the patient would leave the patient with fewer health care options.79  The fear of 

losing more funds are a concern held by hospitals that disproportionately serve the poor 

because they routinely struggle to deliver high-quality care for lack of capital to invest in 

quality improvement activities.80  Since pay-for-performance is designed to reward those 

for providing higher quality care, poorer hospitals that cannot invest the capital to 

improve their quality will lose out on the additional incentives that would help 

underfinanced hospitals.81  The hospitals that need the money in order to better serve their 

community will then lose out on the financial incentives provided for by the pay-for-

performance systems, and those incentives will go to the wealthier hospitals that can 

 
73. Id. 
74. Id. 
75. Id. 
76. See Boyd et al., supra note 4, at 716 (determining that multiple chronic diseases do not fit within the 

regular guidelines designed to treat one disease and that elderly patients presenting with multiple diseases 
may become “medical hot potatoes”). 

77. Wynia, supra Note 1, at 886., at 886. 
78. Rachel M. Werner, Does Pay-for-Performance Steal from the Poor and Give to the Rich?, 153 

Annals of Internal Med. 340, 340 (Sept. 7, 2010). 
79. Id. 
80. Id. 
81. Id. 
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afford the investments to insure high quality on the first place, creating a system in which 

the rich get richer.82 

While there are fears of the pay-for-performance system creating an ethics conflict for 

doctors and will take money away from the safety net hospitals, there have been 

suggestions already on how to tweak the system to make it better.83  The ACP suggests 

that the health care systems should incorporate incentives that reward doctors for caring 

for the sickest and most vulnerable patients, and not incentives that lead doctors to 

discriminate against more difficult patients.84  Furthermore, to promote trust between 

patients and doctors, there must be a level of transparency that doctors maintain so that 

patients know of incentives that are adverse to their interests.85  While this may seem to 

create an opening for distrust, secrecy on the part of a doctor would be a far worse option 

because the transparency allows the patient to know how their doctor performs on quality 

measures.86  Since developing complicated procedures for every variation of multiple 

chronic diseases would be difficult, it may be possible to develop objective measures of 

continuity, communication, and access.87 

IV. CONCLUSION 

Pay-for-performance is a step in the right direction by focusing on quality of care; 

however, the system still needs to evolve so as to provide complete care for all.88  

Incentive programs must keep the ethics implications in mind when developing a system 

that rewards doctors for better care.89  Ultimately, pay-for-performance is a system that 

achieves good through better screenings90 and has some flaws dealing with multiple 

diseases.91 

 

 
82. Id. 
83. See, Snyder and Neubauer, supra Note 53, at 793. 
84. Id. 
85. Id. 
86. Id. 
87. Id. 
88. See, INSIDE THE PREMIER supra Note 3 (commenting on the progress pay-for-performance has made, 

while recommending changes that could be made to improve the functionality of the system). 
89. See, Wynia supra Note 1, (analyzing the ethical dilemmas posed by pay-for-performance systems). 
90. See, Am. Acad. Of Family Physicians supra Note 2 (discussing the achievements and future of pay-

for-performance systems). 
91. See, Boyd supra Note 4, (examining how systems designed to treat one disease may negatively affect 

those patients that present with more than one disease as is common in elderly adults). 
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Reform Model from a Physician’s Perspective 

Melissa M. Redondo* 

I.  INTRODUCTION 

The fragmented state of healthcare delivery in the U.S. calls for changes and reforms.  

Among recent reforms, bundled payment programs propose to align physician and 

hospital incentives to result in higher quality care at lower cost.  Challenges, however, are 

brought to light when feasibility and implementation of bundled payment systems are 

considered.  Although legislators believe in the effectiveness of bundled payment 

programs, physician compliance and acceptance is essential for its success.  This article 

will examine the proposed bundled payment system from the physician’s perspective.  

Part II provides a brief history on the background of healthcare payment systems in the 

United States.  Part III examines bundled payment programs.  Part IV explores potential 

benefits of adopting a bundled payment system.  Finally, Part V describes challenges 

associated with bundled payment programs, specifically physicians’ concerns and 

resistance to implementation to such a program. 

II.  BACKGROUND ON HEALTHCARE PAYMENT SYSTEMS 

Currently, hospitals and physicians are paid separately.1  Hospitals assign charges for a 

patient’s entire hospital stay into diagnostic related groups (DRGs).2  Physicians are then 

paid separately.3  The most common method of physician payment is a fee-for-service 

system, where a third party or a patient pays for each service separately.4  Each blood 

 
* Juris Doctor Candidate, Loyola University Chicago School of Law, Class of 2011. Ms. Redondo is a 
staff member of Annals of Health Law.   

1. Manoj Jain, Bundled Payments Might Cut Hospital Costs Without Reducing Quality of Care, WASH. 
POST. Mar. 9, 2010, http://www.washingtonpost.com/wpdyn/content/article/2010/03/08/AR201003 
0802421.html. 

2. Id. 
3. Id. 
4. RAND COMPARE, Overview of Bundled Payments: Increase the Use of “Bundled” Payment 
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test, urine sample, or other test conducted during a traditional office visit constitutes a 

separate “service” and is priced and billed individually.5  This system creates an incentive 

for physicians and hospitals to perform more complex and expensive procedures when 

simpler, cheaper options are available.6  Furthermore, fee-for-service payment adds to the 

lack of coordination across providers7 (i.e. physicians and hospitals) and blurs the lines of 

accountability in the healthcare.8 

Although much less common, capitation is another healthcare payment method.9  

Capitation calls for a lump sum payment in exchange for all of a patient’s care.10  The 

provider assumes all financial risk in the event that the cost of care exceeds the lump sum 

paid for treatment.11  An obvious concern is that providers withhold necessary care 

because high costs exceed payment. 12 

In a society that functions on incentives, the aforementioned payment methods fail to 

align provider and patient incentives.  A bundled payment system is a proposed solution 

that hypothetically aligns those incentives, thus, enhances patient care and reduces costs. 

III.  BUNDLED PAYMENT PROGRAMS 

Bundled payment, also known as episode-based payment, is a reimbursement model 

that bundles all costs associated with a particular condition or episode into one 

payment.13  As with the capitation method, financial risk lies with the provider.14  Unlike 

capitation, however, risk is mitigated because providers do not assume the risk that the 

patient will acquire a condition.15  Capitation payments are most commonly made 

prospectively and account for all care-related costs that the patient may need.16  In 

contrast, bundled payment programs, as described in Section 3023 of the Patient 

 
Approaches, http://www.randcompare.org/policy-options/bundled-payment (last visited Jan 23, 2011). 

5. Id. 
6. Stuart Guterman & Heather Drake, DEVELOPING INNOVATIVE PAYMENT APPROACHES: FINDING THE PATH 

TO HIGH PERFORMANCE, ISSUE BRIEF, June 2010, at 2. 
7. RAND COMPARE, supra note 4. 
8. Guterman & Drake, supra note 6, at 2. 
9. RAND COMPARE, supra note 4. 
10. Id. 
11. Id. 
12. Id. 
13. Id.; AM. HOSP. ASS’N. COMM. ON RESEARCH, BUNDLED PAYMENT: AHA RESEARCH SYNTHESIS 

REPORT, 3 (2010) [hereinafter AHA RESEARCH SYNTHESIS REPORT]. 
14. RAND COMPARE, supra note 4. 
15. Id. 
16. Id. 
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Protection and Affordable Care Act (PPACA), only cover specific clinical episodes or a 

defined period of time.17  An “episode of care” is the period: (a) three days prior to 

hospital admission for the condition, (b) the length of stay in the hospital, and (c) the 

thirty days following discharge from the hospital.18  If the cost of care is less than the 

bundled payment, the provider keeps the difference.19  Ideally, this should incentivize 

health care providers to coordinate amongst each other to provide the most direct and cost 

efficient care.  The converse, however, may prove to be true as well.  Potential cost 

savings may create an incentive for doctors to withhold necessary services, thus, affecting 

overall quality of care.  Actual and widespread demonstration programs are extremely 

important to test whether this seemingly ideal situation can become a reality or if quality 

of care will be compromised. 

IV.  POTENTIAL BENEFITS OF A BUNDLED PAYMENT SYSTEM 

As previously mentioned, the main benefit sought through a bundled payment system 

is a reduction in total spending for an episode of care so that all parties (providers, payers, 

and patients) benefit.20  Factors contributing to reduced spending include: provider 

adherence to guidelines, elimination of waste and utilization reduction, and physician-

hospital alignment.21 

Pursuant demonstration program grants, several institutions implemented bundled 

payment systems to determine its effectiveness.22  It should be noted, however, that the 

results of these programs cannot truly be generalized to the entire health care system 

because they are either very narrow in scope or implemented in large, integrated 

systems.23  Baptist Health System (Baptist) in San Antonio, Texas is one such institution 

that conducted a demonstration program.24  During the three-year demonstration at 

Baptist, Michael Zucker, Senior Vice President and Chief Development Officer, found 

 
17. AHA RESEARCH SYNTHESIS REPORT, supra note 13, at 4. 
18. Maria T. Currier & Morris H. Miller, Medicare Payment Reform: Accelerating the Transformation of 

the U.S. Healthcare Delivery System and Need for New Strategic Provider Alliances, 22 HEALTH LAW, no. 3, 
4-5, Feb. 2010. 

19. AHA RESEARCH SYNTHESIS REPORT, supra note 13, at 4. 
20. Id. at 6. 
21. Id. 
22. J. Thompson, Bundled payments demonstration shows early promise, HEALTHCARE FINANCE NEWS 

(July 16, 2010), http://healthcarefinancenews.com/print/17236. 
23. AHA RESEARCH SYNTHESIS REPORT, supra note 13, at 4-5. 
24. Thompson, supra note 22. 
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specific benefits for participating physicians.25  Benefits included: 

Improved patient outcomes, enhanced care coordination, being on the leading edge of 
global pricing, increased Medicare and non-Medicare volumes, potentially increased 
reimbursement through provider-incentive program and increased local and national 
recognition.26 

Doctors at Baptist agreed to use a smaller range of orthopedic devices.27  This is an 

example of one of their practices that resulted in nearly $2 million in savings.28 

The implementation of bundled payments in the U.S. healthcare system will not stop 

with localized demonstration projects, such as Baptist’s program.  The PPACA29 calls for 

the establishment of a national Medicare five-year pilot program beginning in 201330 that 

will test bundled payments.31  If successful, the PPACA authorizes the Secretary of 

Health and Human Services to expand bundled payment programs.32  Furthermore, the 

private healthcare sector is also testing the bundled payment method.33  For example, in 

California, several healthcare providers will begin charging bundled fees for hip and knee 

replacements.34 

V.  CHALLENGES TO THE IMPLEMENTATION OF A BUNDLED PAYMENT SYSTEM AND  
THE PHYSICIAN REACTION 

Although the legislature continues to encourage the implementation of bundled 

payment programs, and demonstration programs resulted in positive outcomes, many still 

harbor deep-rooted concerns.  Among these concerns include questions about: defining 

an “episode of care” for chronic conditions, preventing providers from avoiding riskier 

patients, legal and structural arrangements needed for implementation, dividing money 

fairly, and the overall effect on the quality of care.35 

Expanding the definition of “episode of care” to conditions requiring coordination 

 
25. Id. 
26. Id. 
27. S. Reese, Physician Payment Reform: What it Could Mean to Doctors – Part 3: Bundled Payments, 

MEDSCAPE BUSINESS OF MEDICINE (Aug. 23, 2010), http://www.medscape.com/viewarticle/727115_print. 
28. Id. 
29. Patient Protection and Affordable Care Act (PPACA), Senate Amendment of H.R. 3962, 111th Cong. 

§3023 (2009). 
30. Id. 
31. AHA RESEARCH SYNTHESIS REPORT, supra note 13, at 4. 
32. H.R. 3962, 111th Cong. at §3023. 
33. Reese, supra note 27. 
34. Id. 
35. Id. 
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among multiple providers over an extended period of time is one challenge impeding the 

full implementation of a bundled payment system.  Acute care episodes are the most 

appropriate for bundled payment programs because they have a clear beginning and 

end.36  Defining an “episode of care” for chronic conditions that span a longer period of 

time, such as diabetes, hypertension, asthma, congestive heart failure, and coronary artery 

disease, presents more of the challenge.37  The Prometheus Payment model presented a 

possible solution to this issue.  In its demonstration program, Prometheus divided 

episodes of care for chronic illnesses into year-long units.38  Therefore, the bundled 

payment amount for diabetes was broken down into payment for care for one year of 

diabetes.  More experimentation is necessary to determine whether this is an effective 

manner for treating all chronic illnesses. 

A key element to the success of bundled payment programs is provider readiness to 

participate.  Studies show, however, that provider willingness to partake is varied.39 

Under bundled payment systems, physicians are faced with a multitude of both 

opportunities and challenges.  A presentation by the American Medical Association 

(AMA), entitled “Pathways for Physician Success Under Healthcare Payment and 

Delivery Reforms,” identified challenges faced by physicians.40  These challenges 

include: inadequate payments or reduced payments, unreasonably high performance 

standards, payment based on problematic measures of quality or cost, higher 

administrative, and insufficient capital to install new infrastructure or successfully 

manage financial risk.41  Furthermore, the AMA also found that reduction in revenue 

through fewer referrals or lower utilization of services, and reduced utilization prior to 

the establishment of a baseline for rewards also present challenges to physicians.42 

Despite these aforementioned obstacles, however, some physicians are optimistic.  Dr. 

Manoj Jain, an infectious disease specialist in Memphis and assistant professor at Emory 

University, presented a positive analysis and outlook for bundled payments.43  Under a 

 
36. AHA RESEARCH SYNTHESIS REPORT, supra note 13, at 8. 
37. Reese, supra note 27. 
38. Id. 
39. AHA RESEARCH SYNTHESIS REPORT, supra note 13, at 7. 
40. Harold D. Miller, Executive Summary to Pathways for Physician Success Under Healthcare Payment 

and Delivery Reforms, AM. MED. ASS’N., at iii (June 2010). 
41. Id. at iii-iv. 
42. Id. at iv. 
43. Jain, supra note 1. 



27 Annals of Health Law Advance Directive [Vol. 20, 2010] 
BUNDLED PAYMENTS 

fee-for-service model, low reimbursement leads to an inclination for physicians to 

increase the number of patients and procedures.44  These actions, however, are not solely 

motivated by greed.45  Rather, physicians’ motivation is dually based on patient and 

financial concerns.46  Under the bundled payment approach, the need to increase patient 

volume is nullified.  A Medicare study during the 1990’s showed that a fixed payment 

method, similar to bundled payments, produced savings from shorter hospital stays, 

substituting generic for brand name prescription drugs, and reducing unnecessary 

testing.47  Furthermore, physicians exhibited an increased effort to implement protocol 

and checklists when using bundled payment programs.48  Dr. Jain believes that the use of 

bundled payments is the most efficient way for physicians and hospitals work together.49  

Salaried physicians at widely acclaimed institutions, such as the Mayo Clinic, provide 

low-cost, high-quality healthcare because of the alignment of interests among hospitals 

and physicians.50 

Although some physicians, such as Dr. Jain, are optimistic about the bundled payment 

approach, the majority of U.S. physicians still earn their income through fee-for-service 

payments and are uncomfortable with change.51  Some of the qualms expressed by 

doctors to the bundled payment system include: the overall effect on the healthcare 

system, the affect on quality of patient care, and the bundling of outpatient services that 

require multiple visits to multiple physicians.52 

A specific gray area in a bundled payment program that has garnered much physician 

concern is the question of how costs and payments are divided amongst providers and 

hospitals.53  Dr. Felix Aguirre, Vice President for IPC The Hospital Company, the largest 

hospitalist provider in the U.S., harbors a number of fears if bundled payments are given 

to hospitals for distribution.54  For example, hospitals may opt to work solely with 

 
44. Id. 
45. Id. 
46. Id. 
47. Id. 
48. Id. 
49. Jain, supra note 1. 
50. Id. 
51. Id. 
52. Id. 
53. Phyllis Maguire, Sounding and Alarm on Bundled Payments, TODAYS HOSPITALIST (Oct. 2009), 

http://www.todayshospitalist.com/index.php?b=articles_read&cnt=882. 
54. Id. 
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hospital-owned groups due to convenience instead of with private, non-hospital owned, 

physician groups, thus putting those private groups at a serious economic and 

professional disadvantage. 55  Additionally, hospitals may attach conditions to 

reimbursement, such as limiting the number of patients a hospitalist may treat.56  Dr. 

Aguirre commented, “Under the private practice model, [private physicians] might not be 

able to break even.  [They] could be left without the potential to earn more money or the 

incentive to work harder.”57  Similarly, physicians fear becoming “slaves to the 

hospital.”58  Lori Heim, MD, FAAFP, President of the American Academy of Family 

Physicians, shares fears similar to Dr. Aguirre’s and worries that bundled payments will 

become primarily hospital based.59  She expressed concerns stating, “[t]he private 

practice physician is saying, ‘I do not have an entity to be able to participate in a bundled 

payment unless I am part of a hospital system or some other integrated system.’”60  The 

development of proper methods for distributing bundled payments is important to protect 

hospitalist reimbursement.61  Dr. Aguirre proposed placing an umbrella organization, 

such as CMS, in charge of payment distribution to hospitals and physicians as a 

mitigating solution.62 

Another principal question of physician concern regarding bundled payment programs 

lies in the crux of the purpose of health care.  How will bundled payments affect the 

quality of care provided to patients?  The bundled payment system is intended to align 

physician and hospital incentives to produce high quality care at low-costs.  To many, 

realignment of incentives is an idealization that may have serious, unintended 

repercussions when put into practice.  For example, when a doctor is paid by a hospital, 

temptation will arise for the doctor to put financial incentives for the hospital ahead of 

patient care.63  Physicians may fail to order certain tests or procedures that are necessary 

fearing they will drive up costs beyond the allotted bundled amount.  Furthermore, 

pressure to cut costs may lead to a culture of cutting corners when providing care.  

 
55. Id. 
56. Id. 
57. Id. 
58. Jain, supra note 1. 
59. Reese, supra note 27. 
60. Id. 
61. Maguire, supra note 53. 
62. Id. 
63. Jain, supra note 1. 
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Doctors bear the financial risk and are likely to be on the short end of payments,64 

possibly creating rationing problems,65 or deterring physicians from accepting high-risk 

cases.  These concerns mirror those associated with the capitation method of payment.  

Under this payment method, a lump sum of money is paid to the provider for the requisite 

care for the patient.66  Similar to bundled payment, concerns with capitation include the 

incentive on the part of physicians to provide fewer services in an effort to hedge 

financial risk.67 

Even medical students express concerns over a potential bundled payment system.  A 

student at the University of Chicago, Pritzker School of Medicine, stated, “[t]he potential 

savings are outweighed by the risks of cutting corners.  I want every option at my 

disposal and not to be handcuffed by meeting the bottom line.” 68 

Prior demonstration projects have attributed cost reduction to the substitution of 

generic for brand-name drugs,69 or by limiting the range of orthopaedic devices used in a 

hospital.70  Commenting on such a cost-cutting method, a Chicago-based orthopaedic 

surgeon said, 

You need all the technology available to you in order to produce the best outcome for 
the patient.  Using older and cheaper devices may reduce costs in the short-run, but that 
increases the risk that the patient will have to have a revision because the longevity of 
older products is not up to par.  Revisions can be complicated and updated technology 
and availability of products is key to success rates.71 

Physicians are concerned that these and other similar practices will impede the 

research and development of new technologies in both the pharmaceutical and medical 

device fields.72 

These are some of the many challenges associated with the impending implementation 

of a demonstration bundled payment program.  Physician compliance with the program is 

one of the key factors for its success.  Physician concerns, however, are well founded and 
 

64. David Gorn, New Payment Method May Help Curb Costs, Improve Care, CALIFORNIA HEALTHLINE 
(June 3, 2010), http://www.californiahealthline.org/features/2010/new-payment-method-may-help-curb-
costs-improve-care.aspx. 

65. Id. 
66. RAND COMPARE, supra note 4. 
67. Id. 
68. Interview with Anonymous Medical Student, in Chicago, Ill. (Sept. 20, 2010). 
69. Jain, supra note 1. 
70. Reese, supra note 27. 
71. Interview with Anonymous Orthopaedic Surgeon, in Chicago, Ill. (Oct. 8, 2010). 
72. Id. 
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still remain unanswered.  Hopefully, the Medicare demonstration program implemented 

in the coming years will provide answers and solutions to these physician concerns. 

VI.  CONCLUSION 

Any change in the healthcare payment system will be met with resistance.  The best 

way to ensure physician acceptance is with thorough testing before implementation.  Dr. 

Aguirre encouraged the expansion of current demonstration projects to include more 

sites, medical Diagnosis-Related Groups, and post-acute care to fully gauge the impact of 

bundled payments.73 

Many in the healthcare industry, however, remain optimistic about bundled payment 

systems.  Doug Emery, Implementation Manager of Prometheus, concedes that 

implementation of this program may be difficult but is not a “stumbling block.”74  Mr. 

Emery’s position is: 

[A]s a rule, structural solutions that retrofit payment aren’t right.  We’re saying if you 
get the payment structure right and centered on each episode of care, the delivery system 
will ultimately figure out the best way to configure it.  We’d like to set up a system 
where incentives drive innovation.75 

His proposition is, of course, ideal. 

Bundled payment systems do have advantages, but are still fraught with concerns and 

challenges.  The difficulty in defining “episodes of care” and determining fair 

reimbursement for physicians and the overall effect on the quality of care for patients are 

real concerns that legislators must bear in mind when instituting legal and structural 

framework for bundled payment systems.  Of utmost importance is the implementation of 

quality assurance programs and systems that do not deter advances in research and 

development in exchange for lower costs.  Only time will tell whether this new payment 

system is the much-needed reform the healthcare system has been seeking. 

 

 
73. Maguire, supra note 53. 
74. Reese, supra note 27. 
75. Id. 
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I.  INTRODUCTION 

During the current economic downturn, health care in the United States is growing 

increasingly costly, making it less available to those who need it: 2009 marked the 

greatest increase in healthcare costs since the 1960s.1  Healthcare spending now accounts 

for 17.3 percent of the United States’ total GDP, reaching $2.5 trillion.2  This increase in 

spending is likely due to loss of jobs and, thus, loss of health insurance.3  Accordingly, 

2009 also marked the first year since 1987 that the number of people with health 

insurance decreased.4  Overall, the number of uninsured people in America increased to 

50.7 million in 2009, from 46.3 million in 2008.5

Despite the ever increasing cost of health care, the United States remains among third-

world countries as far as its health care performance.

 

6  The United States spends the most 

on health care worldwide, but a 2000 study by the World Health Organization placed the 

United States thirty seventh, between Costa Rica and Slovenia, in overall health system 

performance7  Thus, it is clear that America must reign in its health care spending by 

making it far more cost-effective than at present.8

 
* Juris Doctor Candidate, Loyola University Chicago School of Law, Class of 2012. Ms. Gunkel is a 

  With this in mind, the obvious 

staff member of Annals of Health Law. 
1. Emily P. Walker, In Bad Economy, Record Growth in Health Spending, MEDPAGE TODAY (Feb. 4, 

2010), http://www.medpagetoday.com/Washington-Watch/Washington-Watch/18302. 
2. Id. 
3. Brian C. Martin et al., Financial Performance and Managed Care Trends of Health Centers, 35 J. 

HEALTH CARE FIN. 1, 2 (Spring, 2009). 
4. Avery Johnson, Recession Swells Number of Uninsured to 50.7 Million, WALL ST. J., (Sept. 17, 2010), 

http://online.wsj.com/article/SB10001424052748704394704575496093363948142.html. 1987 was the first 
year that comparable health insurance data were collected. 

5. Id. 
6. Juniper Lesnik, Community Health Centers: Health Care As It Could Be, 19 J.L & HEALTH 1, 1-2 

(2004-2005). 
7. Id. 
8. See US: Efficient spending key to strengthening public finances, says OECD survey, ORG. FOR ECON. 
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question becomes how to spend less while also achieving better quality care.  As several 

recent studies suggest, the solution to this problem is found in the Federally Qualified 

Health Center (FQHC) program. 

The FQHC program endeavors to impart quality care upon communities and 

populations that have limited access to health care.9 For the most part, the centers, which 

are located in economically depressed urban and rural areas, provide a primary source of 

care to patients who may or may not have access to health care.10  While FQHCs rely 

heavily on federal grants and Medicaid cost-based reimbursement to operate, studies have 

shown that health centers not only save the government billions of dollars annually, they 

also serve to stimulate the impoverished communities they reside in.11

This article seeks to demonstrate how FQHCs provide a model for the future of health 

care beyond what is termed “cost-effective,” but, rather, a cost-saving model.  Part II 

gives an overview of the Health Center Program, examining the history of FQHCs, as 

well as the status of such centers today.  Part III examines the Patient Protection and 

Affordable Care Act of 2010 (PPACA) and the impact its increased funding can have on 

the Health Center Program.  Part IV presents FQHCs as a solution to challenges currently 

facing the United States’ economic and health care systems– providing cost-effective, 

quality health care and increasing access. Finally, the conclusion explains the current 

importance of the Health Center Program and future need to expand funding and 

maximize the Program’s potential. 

 

 
& CO-OPERATION DEV., (Sept. 20, 2010), http://www.oecd.org/document/47/0,3343,en_2649_34569_4604 
7343_1_1_1_37443,00.html.  (“[T]he best way to strengthen public finances would be to make public 
spending more efficient, in particular health-care programs.”). 

9. See NAT’L ASSOC. OF CMTY. HEALTH CTRS., AMERICA’S HEALTH CENTERS: MAKING EVERY DOLLAR 
COUNT 1 (2006), http://www.nachc.org/client/documents/issues-advocacy/policy-library/research-data/fact-
sheets/Cost-Effectiveness-Fact-Sheet-12-06.pdf [hereinafter Fact Sheet]. 

10. Id. 
11. This 2009 study by George Washington University estimates that the Health Center program will 

save the United States over $200 billion dollars from 2010 to 2019.  Sara Rosenbaum et al., Community 
Health Centers in an Era of Health System Reform and Economic Downtown: Prospects and Challenges, 
KAISER FAMILY FOUND., 9 (March 2009), http://www.kff.org/uninsured/upload/7876.pdf; see generally 
Leighton Ku et al., Using Primary Care to Bend the Curve: Estimating the Impact of a Health Center 
Expansion on Health Care Costs, GEIGER GIBSON/ RCHN CMTY. HEALTH FOUND., (Sept. 1, 2009), 
http://www.gwumc.edu/sphhs/departments/healthpolicy/dhp_publications/pub_uploads/dhpPublication_61D6
85D5-5056-9D20-3DDB6CDE10382393.pdf. 
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II.  FEDERALLY QUALIFIED HEALTH CENTERS 

A. Overview 

As defined by the U.S. Department of Health and Human Services, FQHCs are 

“community-based and patient-directed organizations that serve populations with limited 

access to health care. These include low income populations, the uninsured, those with 

limited English proficiency, migrant and seasonal farm workers, individuals and families 

experiencing homelessness, and those living in public housing.”12  FQHCs serve areas 

and populations that are designated “medically underserved” by the Health Resources 

and Services Administration (HRSA).13  Whether an area is “medically underserved” is 

determined by balancing the number of physicians in a given area, the community 

poverty rate, the community’s infant mortality rate, and its proportion of residents over 

the age of sixty-five.14  FQHCs also target medically underserved populations – groups of 

people who face economic, cultural, or linguistic barriers to medical services.15  These 

health centers provide such communities and populations with primary and preventative 

care regardless of a patient’s ability to pay, including: medical, dental, behavioral, 

pharmacy and enabling services.16  In 2009, almost forty percent of the patients served by 

FQHCs were uninsured, while over sixty percent were minorities – both of which 

constitute groups that are typically medically-underserved.17

B. Brief History of Health Centers 

 

Although the idea of community health centers (CHCs) originated in the late 

nineteenth century with new immigrant outpatient dispensaries, 

 
12. U.S. DEP’T OF HEALTH AND HUMAN SERVICES (HHS) & HEALTH RESOURCES AND SERVICES ADMIN. 

(HRSA), HEALTH CENTER PROGRAM: WHAT IS A HEALTH CENTER? (2010), available at 
http://bphc.hrsa.gov/about/ [hereinafter WHAT IS A HEALTH CENTER]. 

 the modern notion of 

13. HHS & HRSA, SHORTAGE DESIGNATION: MEDICALLY UNDERSERVED AREAS & POPULATIONS (2010), 
available at http://bhpr.hrsa.gov/shortage/muaguide.htm [hereinafter MEDICALLY UNDERSERVED AREAS & 
POPULATIONS]. 

14. Sara Rosenbaum et al., National Health Reform: How Will Medically Underserved Communities 
Fare?, GEIGER GIBSON/ RCHN CMTY. HEALTH FOUND., 8, (July 9, 2009), http://www.gw 
umc.edu/sphhs/departments/healthpolicy/dhp_publications/pub_uploads/dhpPublication_5046C2DE-5056-
9D20-3D2A570F2CF3F8B0.pdf. 

15. MEDICALLY UNDERSERVED AREAS & POPULATIONS, supra note 13. 
16. Eli Y. Adashi et al., Health Care Reform and Primary Care – The Growing Importance of the 

Community Health Center, 362 NEW. ENG. J. MED, 2047, 2047(June 3, 2010), available at 
http://www.nejm.org/doi/full/10.1056/NEJMp1003729. 

17. WHAT IS A HEALTH CENTER, supra note 12. 
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such centers came about during the 1960s.18  The U.S. Office of Economic Opportunity, 

founded during President Johnson’s War on Poverty, created the first federally-funded 

community health centers – referred to as “neighborhood health centers.”19  These health 

centers targeted medically underserved urban and rural communities.20  They were 

designed to reduce or eliminate health disparities that affected disadvantaged minorities, 

the poor, and the uninsured.21

CHCs became a federal grant program under Section 330 of the Public Health Service 

Act (PHSA),

 

22 and developed into “Federally Qualified Health Centers” in 1989 when 

Congress passed the Omnibus Budget Reconciliation Act.23  In an effort to address the 

growing need for support for underfunded clinics, this piece of legislation required 

Medicaid and Medicare to reimburse health centers for “reasonable costs” and set forth 

the criteria to make health centers eligible for such reimbursement.24  Until Congress 

consolidated the individual programs under Section 330 of the PHSA in 1996, several 

separate programs all qualified for federal grants at this time.25  These programs included 

the Community Health Centers, Migrant Health Centers, Health Care for the Homeless 

Programs, and Public Housing Primary Care Programs.26  These four types of centers 

now constitute the federally- supported health centers known as Federally Qualified 

Health Centers (FQHCs).27

C.  Current Federally Qualified Health Centers 

 

Presently, the term “community health center” is the catch-all phrase for those 

programs funded by the federal government.  However, non-profit health centers must 

meet five requirements to be designated a FQHC in order to receive cost-based 

reimbursement: 

 
18. A.H. Strelnick, Increasing Access to Health Care and Reducing Minority Health Disparities: A Brief 

History and the Impact of Community Health Centers, 8 N.Y.U. J. LEGIS. & PUB. POL’Y 63, 64-65 (2004). 
19. Id. 
20. Id. at 66. 
21. Adashi, supra note 16, at 2047. 
22. Lesnik, supra note 6, at 6; 42 U.S.C. § 254b(c)(1)(A) (2010). 
23. Strelnick, supra note 18, at 70; Omnibus Budget Reconciliation Act of 1989, Pub. L. No. 101-239. 
24. Strelnick, supra note 18, at 70-71. 
25. Id. at 71. 
26. WHAT IS A HEALTH CENTER, supra note 12. 
27. Id. 
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(1) being located in, or targeted to serve, medically underserved populations and 
communities; 

(2) having nonprofit, tax exempt, or public status; 

(3) having a Board of Directors, composed of a majority of health center 
patients28

(4) providing culturally-competent, comprehensive primary care services to all 
age groups; 

; 

(5) offering a sliding-fee scale and providing services regardless of ability to 
pay.29

While these criteria apply to those non-profit public and private health centers that 

receive federal grants, they also affect health centers known as FQHC “look-alikes.”

 

30  

FQHC “look-alikes” are health centers that meet the FQHC criteria, but they do not 

receive federal funds under Section 330. 31 Although they are funded by state and local 

grants only, they are eligible for the same cost-based Medicaid and Medicare payments.32  

FQHC “look-alikes” do not receive federal grant funds under Section 330, yet they are 

eligible for the same cost-based Medicaid and Medicare payments.33  Both the federally-

funded centers and the locally-funded “look-alikes” are considered FQHCs.34

III. EXPANDED FUNDING UNDER THE PPACA OF 2010 

 

Recently, federal funding afforded to community health centers has substantially 

increased.  The 2010 healthcare reform bill, PPACA, significantly expands funding for 

the Health Centers Program.35  This reform package authorizes $11 billion in new 

funding spread out over five years – $9.5 billion for expansion of current facilities and 

construction of new health centers, as well as $1.5 billion for improvement of existing 

health centers.36

 
28. AMERICA’S HEALTH CARE SAFETY NET: INTACT BUT ENDANGERED 60 (Marion Ein Lewin & Stuart 

Altman eds., 2000) [hereinafter AMERICA’S HEALTH CARE SAFETY NET] (“This criterion is not required for 
homeless grantees”). 

  By 2015, health centers will double their current capacity to be able to 

29. Id. at 60. 
30. Id. at 62. 
31. Id. 
32. Id. 
33. Id. 
34. Rosenbaum, supra note11, at 2. 
35. Patient Protection and Affordable Care Act of 2010 (PPACA), Pub. L. No. 111-148, § 5601 (codified 

as amended at 42 U.S.C. § 254b(r)). 
36. NAT’L ASSOC. OF CMTY. HEALTH CTRS. (NACHC), EXPANDING HEALTH CENTERS UNDER HEALTH 
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serve forty million patients.37  Although there are more than 8,000 community-based 

health centers currently operating across the country, many medically underserved areas 

remain without care centers.38  The new funding from the PPACA will allow for 

substantial growth in the number of health center patients nationwide by bringing CHCs 

to those medically underserved areas still lacking primary care sources.39

IV. BEYOND COST-EFFECTIVE: COST-SAVING 

 

The expanded funding provided by PPACA carries with it not only the ability to 

provide more Americans with quality health care, but also the opportunity to save the 

United States billions of dollars in the process.  Through savings in Medicaid, lower rates 

of hospitalizations, and community economic stimulation, it is estimated that the total 

medical savings due to the health centers expansion would be over $212 billion over ten 

years.40

Studies have consistently shown that patients who do not live in an area with a health 

center are more likely to utilize expensive and inappropriate avenues of health care, 

including hospitals and emergency rooms.

 

41  Under the Emergency Medical Treatment 

and Active Labor Act, all hospitals receiving Medicare payments are required to provide 

treatment to emergency room patients regardless of their ability to pay, Medicare or 

citizenship status.42

Since hospitals cannot legally refuse service to patients, the uninsured largely depend 

upon hospitals as their primary sources of care: a practice that proves to be extremely 

expensive to the health care system.

 

43

 
CARE REFORM: DOUBLING PATIENT CAPACITY AND BRINGING DOWN COSTS 1 (2010), 
http://www.nachc.com/client/HCR_New_Patients_Final.pdf. 

  However, recent studies suggest that Medicaid 

patients, not the uninsured, cost the system the most in preventable hospitalizations.  One 

such report suggested that five to twenty-five percent of emergency room visits by 

Medicaid patients could have been properly addressed at an outpatient facility such as a 

37. Id. 
38. Adashi, supra note 16, at 2047. (“As recently as 2009, the Government Accountability Office 

reported that 43% of medically underserved areas continue to lack a [community health center] site.”). 
39. See id. 
40. Ku, supra note 11, at 8. 
41. See Lesnik, supra note 6. 
42. 42 U.S.C. § 1395dd (a)-(b)(1) (2006). 
43. Lesnik, supra note 6, at 8. 
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community health center.44  Accordingly, patients living in an underserved area with a 

FQHC have significantly fewer preventable hospitalizations than patients who live in 

areas without such health centers.45  In 2006 alone, redirecting these avoidable 

emergency room visits to health centers could have saved the nation over $18 billion in 

annual health care costs.46

Additionally, the dollar amount that health centers save in Medicaid spending is more 

than the federal government allocates to the FQHC program annually.

  Therefore, providing underserved communities with a regular 

source of health care such as an FQHC can significantly reduce preventable 

hospitalizations and save the nation billions in unnecessary spending. 

47  A study by 

George Washington University estimated that, given an increase of twenty million 

patients over the next ten years, the expansion of health centers will result in a federal 

Medicaid savings of almost $60 billion.48  These savings result from the health centers’ 

ability to prevent unnecessary emergency room visits and hospitalization, as well as 

lower specialty care referrals and prescription drug costs.49  The estimated return in 

Medicaid savings alone is more than double the amount allocated for the entire health 

centers program under the PPACA.50

The Health Center Program not only saves federal funds, it acts as an economic 

stimulus in poverty-stricken communities throughout the United States.

  The statistics from the George Washington 

University study demonstrate how health centers are not just “cost-effective,” but are also 

cost-saving.  Rather than simply using government funds in an efficient manner, health 

centers are able to stop unnecessary expenditures, thereby saving the federal government 

more in capital than the Program requires to operate. 

51  The expansion 

of the Program provides health care to a greater number of people and creates jobs for 

healthcare professionals and community members alike.52

 
44. Devon Herrick, Report: Uninsured Emergency Room Use Greatly Exaggerated, HEARTLAND INST., 

(Aug. 2010), http://www.heartland.org/healthpolicy-news.org/article/27902/Report_Uninsured_Emergency_ 
Room_Use_Greatly_Exaggerated.html. 

  In 2009, federally-funded 

45. Fact Sheet, supra note 9, at 2. 
46. Id. 
47. Ku, supra note 11, at 8. 
48. Id. 
49. Fact Sheet, supra note 9, at 1-2. 
50. Ku, supra note 11, at 8. 
51. Fact Sheet, supra note 9, at 2. 
52. Rosenbaum, supra note 11, at 9. 
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health centers staffed more than 123,000 employees in these underserved communities.53  

New health centers also generate industry for businesses such as community vendors and 

local pharmacies.54  One 2008 study on community health centers’ impact on local 

economies concluded that every $1 million invested in health centers produced a $6 

million rate of return55

V. CONCLUSION 

  As opposed to for-profit hospitals and care centers that generate 

profit, FQHCs take in no revenue and, instead, stimulate the economies of the areas they 

reside in. 

Although the Health Center Program is largely overlooked as a primary source of 

health care in the country, the care they provide and their cost-saving capabilities make 

evident the overwhelming need to foster such programs in our current economic climate.  

FQHCs provide care to many people who would not otherwise have access to treatment, 

while allowing the federal government to curtail unnecessary health care spending in 

economically difficult times.  Greater federal funding will permit the building of 

additional health centers in those areas that remain medically-underserved.  An increase 

in grant money will also make it possible for existing FQHCs to serve a greater number 

of community members in their area.  The PPACA’s expanded funding is a step in the 

right direction towards spending health care dollars in the United States more cost 

effectively, yet much more future support is needed for the Health Center Program to 

realize its full potential. 

 

 
53. HRSA, HEALTH CENTER DATA (2009), available at http://www.hrsa.gov/data-statistics/health-center-

data/index.html. 
54. Fact Sheet, supra note 9, at 2. 
55. Rosenbaum, supra note 11, at 9. 
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Medical Liability Demonstration Projects: A Small but 
Important Step Towards Malpractice Reform and Cutting the 

Costs of Health Care 

Megan Donohue* 

I.  INTRODUCTION 

The United States is in the midst of a medical malpractice crisis.1  Lawsuits and the 

associated medical malpractice costs are considered by many to be primary forces driving 

up the costs of health care.2  The annual cost associated with medical liability is around 

fifty-six billion dollars and estimates predict that liability premiums have reached a 

staggering twenty-six billion dollars per year.3  The rising premiums are attributable to an 

increase in both the number and the severity of medical malpractice claims.4

As the number of medical malpractice lawsuits continues to rise, access to health care 

becomes more restricted.

 

5  Lawsuits have the potential to increase the cost of health care, 

limit the number of high-risk procedures performed, drive physicians out of state or out 

of business, and increase the practice of defensive medicine.6

 
* Juris Doctor Candidate, Loyola University Chicago School of Law, Class of 2012. Ms. Donohue is a 

  In fact, “[m]any experts 

believe that fear of liability poses a substantial barrier to the development of transparent 

staff member of Annals of Health Law. 
1. Kenneth Thorpe, The Medical Malpractice ‘Crisis’: Recent Trends and the Impact of State Tort 

Reforms, HEALTH AFFAIRS, Jan. 21, 2004, http://content.healthaffairs.org/cgi/content/full/hlthaff.w4.20v1/ 
DC1. 

2. See MASSACHUSETTS MED. SOC’Y, INVESTIGATION OF DEFENSIVE MEDICINE IN MASSACHUSETTS (Nov. 
2008), available at http://www.massmed.org/AM/Template.cfm?Section=Home6&TEMPLATE=/CM/ 
ContentDisplay.cfm&CONTENTID=27797. 

3. Mike Lillis, Malpractice Reform no ‘Silver Bullet’ for Skyrocketing Healthcare Spending, THE HILL 
(Sep. 9, 2010, 3:50 PM), http://thehill.com/blogs/healthwatch/health-reform-implementation/117925-gop-
lawmaker-malpractice-reform-is-no-silver-bullet-for-health-spending-woes; see MASSACHUSETTS MED. 
SOC’Y, supra note 2. 

4. Thorpe, supra note 1. 
5. See MASSACHUSETTS MED. SOC’Y, supra note 2; see Lillis, supra note 3. 
6. Press Release, White House Office of the Press Sec’y. Fact Sheet: Patient Safety and Medical Liability 

Reform Demonstration (Sept. 17, 2009) available at http://www.whitehouse.gov/the_press_office/FACT-
SHEET-Patient-Safety-and-Medical-Liability-Reform-Demonstration/ [hereinafter Press Secretary Fact 
Sheet]. 
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and effective patient safety initiatives in hospitals and other settings.”7  Instead of 

preventing inferior medical care and compensating patients injured by such care, the 

current system fails at both.8

Although most recognize a need for malpractice reform, political battles over the best 

means to achieve that end have been ongoing for the last thirty-five years.

 

9  A variety of 

plans have been proposed to tackle negative consequences and eliminate unnecessary 

costs.  One example is the demonstration project plan, initially enacted by President 

Obama in 2009 and codified under The Patient Protection and Affordable Care Act 

(PPACA) passed in March 2010.10  The plan aims to put patient safety first and to allow 

doctors to focus on practicing medicine.11

II.  THE DEMONSTRATION PROJECT INITIATIVE 

  Although the plan has a number of 

shortcomings in its implementation and long-term strategy, it is nevertheless an important 

step towards reforming medical malpractice and cutting health care costs. 

In September 2009, President Obama announced his proposals for health insurance 

reform to a joint session of Congress.12  One component of his plan involved investing in 

demonstration projects in individual states to manage medical liability claims.13  The 

Agency for Healthcare Research and Quality (AHRQ), an agency within the Department 

of Health and Human Services (HHS), was responsible for implementing and monitoring 

the twenty-five million dollar initiative.14  The initiative aimed to provide one and three-

year grants to projects that focused on alternative dispute resolution programs, rapid 

medical error disclosure, and the development of guidelines to reduce lawsuits.15

 
7. U.S. DEP’T OF HEALTH & HUMAN SERV., FACT SHEET: PATIENT SAFETY AND MEDICAL LIABILITY 

REFORM DEMONSTRATION, http://www.healthreform.gov/newsroom/factsheet/medicalliability.html (last 
visited Sept. 28, 2010) [hereinafter DEP’T OF HEALTH FACT SHEET]. 

  AHRQ 

8. Thorpe, supra note 1. 
9. Randall R. Bovbjerg, Will the Patient Protection and Affordable Care Act Address the Problems 

Associated with Medical Malpractice?, TIMELY ANALYSIS OF IMMEDIATE HEALTH POLICY ISSUES 1 (2010). 
10. Id.; The Patient Protection and Affordable Care Act (PPACA), H.R. 3590, Public Law 111-148, 124 

Stat. 119-1025, Title X, Subtitle F, March 23, 2010, http://www.gpo.gov. 
11. Press Secretary Fact Sheet, supra note 6. 
12. Id. 
13. Id. 
14. DEP’T OF HEALTH FACT SHEET, supra note 7, at 2. 
15. Katherine Hobson, What Might Medical Malpractice Test Projects Look Like?, WALL ST. J. BLOG 

(June 11, 2010, 10:08AM), http://blogs.wsj.com/health/2010/06/11/what-might-medical-malpractice-test-
projects-look-like/. 
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funded seven demonstration grants, all of which proposed a model that met one or more 

of the patient safety and medical liability reform initiative goals.16  These goals include: 

reducing preventable harm, informing injured patients promptly and making efforts to 

provide prompt compensation, and promoting early disclosures and settlement through a 

court-directed alternative dispute resolution model.17

In March 2010, Congress passed the PPACA.  Section 10607 authorized malpractice 

demonstrations by states and included another fifty million dollars in grants for states that 

want to explore alternatives to traditional tort reform proposals.

 

18  Under PPACA, only 

states may be funded (funds are too limited to support alternative compensation systems) 

and the demonstration authority includes conditions that are more limited than the grants 

implemented in the 2009 initiative.19  Despite being more limited in scope than the 2009 

initiative, the PPACA provision nonetheless offers another opportunity to develop 

alternatives to medical malpractice liability and cut healthcare costs in the process.20

III.  ALTERNATIVES TO THE MEDICAL MALPRACTICE SYSTEM 

 

When attempting to analyze the potential success of demonstration projects, one must 

first look at what some of these projects entail.  Although a variety of alternatives exist, 

they share the same goal: replacing the “erratic, expensive and time-consuming” trial-by-

jury malpractice system with a cheaper and more effective system.21

A.  Early Disclosure 

  Before taking a 

look at two specific projects that received grants, this article will examine some of the 

general alternatives that have been proposed.  The article will then examine the pros and 

cons of two grant-receiving projects, one in Minnesota and one in New York. 

Early disclosure has the broadest appeal and centers around the idea that the earlier 

 
16. AGENCY FOR HEALTHCARE RESEARCH & QUALITY, MEDICAL LIABILITY REFORM AND PATIENT SAFETY: 

DEMONSTRATION GRANTS (June, 2010), http://www.ahrq.gov/qual/liability/demogrants.htm. 
17. Id. 
18. The Patient Protection and Affordable Care Act, H.R. 3590, Public Law 111-148, 124 Stat. 119-

1025, Title X, Subtitle F, March 23, 2010, http://www.gpo.gov; Bovjberg, supra note 9, at 1; Hobson, supra 
note 15. 

19. Bovjberg, supra note 9, at 1. 
20. Id. at 2. 
21. Philip K. Howard, Health Reform’s Taboo Topic, WASHINGTON POST, July 31, 2009, 

http://www.washingtonpost.com/wp-dyn/content/article/2009/07/30/AR2009073002816.html. 
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patients and their families are informed of medical mistakes, the less likely they are to 

seek legal redress.22  In these cases, doctors disclose adverse events promptly to patients 

and offer reasonable compensation where mistakes have occurred.23  Reasonable 

compensation is determined based on the gravity of the mistake and the resulting injury.24  

Benefits of early disclosure include that it requires no change in law and merges the 

resolution of claims with a pledge of improved patient safety.25  Although the 2009 grant 

program funds these demonstrations, they do not qualify for support under the PPACA.26

B.  Apology Programs 

 

Apology programs expand the early disclosure program to include an admission of 

guilt.  The idea behind apology programs is that when doctors apologize for or at least 

communicate about errors with patients and family members, the risk of litigation may 

decline.27  Along with apologizing, under these programs, the doctors often offer an up-

front financial settlement.28  While the movement towards disclosure and apologies has 

spread rapidly in the health care world, it is still difficult to get doctors and other medical 

staffers to face patients and overcome their fear of retaliation.29

At the University of Michigan Health System, which adopted new policies 

encouraging full disclosure of errors and apologies to patients when warranted, the 

number of pre-suit claims and lawsuits has dropped from 260 pending in July 2001 when 

it implemented the new approach to malpractice claims, to fewer than 100 pending at 

present.

  Despite the difficulty of 

getting doctors to apologize, health systems that have adopted the program have 

experienced success: 

30

For patients and families, doctors who are able to admit fault and express remorse can 

 

 
22. See Bovjberg, supra note 9, at 2. 
23. Id. 
24. See generally id. at 2. 
25. Id. 
26. Id. 
27. Hobson, supra note 15. 
28. Amy Widman, Liability and the Health Care Bill: An “Alternative” Perspective, 1 CALIF. L.  REV. 

CIR. 57, 63 (Sept. 2010). 
29. Laura Landro, Doctors Learn to Say ‘I’m Sorry’, WALL ST. J., Jan. 24, 2007, at D5. 
30. Id. 
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help ease the pain of feeling victimized by the healthcare system.31

C.  Safe Harbor Approach 

  Although apology 

programs offer the potential to decrease malpractice litigation, it is important to note that 

there is always the possibility that admitting fault and apologizing will have the opposite 

result. 

In light of the potential negative effects associated with admitting mistakes and 

apologizing, another approach is the safe harbor approach.  This approach makes the fact 

that a doctor adhered to practice guidelines a defense to a claim that care was negligent32  

In the states that have taken this approach, they have combined the practice guidelines 

movement with tort reform by enacting demonstration projects, permitting physicians to 

introduce evidence that they followed practice guidelines as an affirmative defense.33  

Although this approach would help insulate doctors from liability by having them adhere 

to standardized practices, it is hard to implement and would require changes in the law.34  

The safe harbor approach does not qualify for demonstration grants under the PPACA.35

D.  Health Courts 

 

Health courts offer the hope of a more predictable and efficient system.  The idea of 

courts dedicated to medical malpractice has been around for a while and presidential 

candidate Mitt Romney endorsed using health courts to handle these types of claims in 

2007.36  The courts would feature a new standard of liability, termed “avoidability,” no 

juries, and some sort of schedule for benefits.37  Proponents tout worker’s compensation 

and no-fault car insurance as models for the program.38  Opponents argue that health 

courts pose constitutional and bureaucratic problems, including an inability to increase 

patient safety and the possibility of bias and inefficiency.39

 
31. Id. 

 

32. Bovjberg, supra note 9, at 2. 
33. J. Rosser Matthews, Practice Guidelines and Tort Reform: The Legal System Confronts the 

Technocratic Wish, 24 J. HEALTH POL. POL’Y & L. 275, 275 (1999). 
34. Bovjberg, supra note 9, at 2. 
35. Id. 
36. Hobson, supra note 15. 
37. Widman, supra note 28, at 61. 
38. Id. 
39. Id. at 61-62. 
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E.  Medical Review Panels 

Already used in about twenty states, these pre-litigation panels, made up of medical 

and legal experts, review suits before they go to trial.40  The panels review cases in order 

to weed out frivolous claims and encourage settlement of valid cases.41  Their decisions 

are non-binding and they usually evaluate cases within six months.42  States who use 

panels report positive results.43

[A]nalysis found that states with screening panels generally had better overall medical 

liability insurance rates—20% below the national average—and lower claims costs than 

states without such laws.  States with stronger panel laws also showed a higher 

percentage of cases that closed without any payout and quicker settlement times.

  Pinnacle Actuarial Resources conducted a study of the 

issue for the AMA, in which: 

44

Despite their reported success, panels pose a number of legal challenges, including 

claims of long delays and conflicting legal standards.

 

45  As a result, many states have 

repealed their panel laws either legislatively or judicially over the past several years.46

F.  The Fairview Health Services Grant 

 

The AHRQ awarded a three-year demonstration grant to Fairview Health Services in 

Minneapolis for almost three million dollars.47  The objective of this project is to increase 

patient safety immediately before and after birth and demonstrate the relationship 

between improved patient safety and a reduction in the number of malpractice claims.48  

The initiative is helping to prevent five recurring medical issues that are commonly cited 

as causes of the majority of perinatal49 harm and associated costs, including the failure to 

recognize an infant in distress and the inappropriate use of labor-inducing drugs.50

 
40. Amy Lynn Sorrel, Litigation Screening Panels on Trial: Are They Working?, AM. MED. NEWS, Aug. 

3, 2009, http://www.ama-assn.org/amednews/2009/08/03/prsa0803.htm. 

 

41. Id. 
42. Id. 
43. Id. 
44. Sorrel, supra note 40. 
45. Id. 
46. Id. 
47. AGENCY FOR HEALTHCARE RESEARCH & QUALITY, supra note 16. 
48. Id. 
49. Perinatal is defined as “of, relating to, or being the period around childbirth.” AMERICAN HERITAGE 

MEDICAL DICTIONARY (Houghton Mifflin Company 2007). 
50. AHRQ Grant to Fairview Health Services Will Enable Perinatal Safety Initiative to Continue, 
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The project implements and evaluates the use of perinatal best practices in sixteen 

hospitals to assess the impact on patient safety and the “level of malpractice activity.”51  

The medical team at Fairview employs practice drills and “critical event” teams to 

accomplish its goals.52  An underlying theme of the program is that improved 

communication between all involved parties will decrease errors and litigation.53  Stanley 

Davis, a medical director at Fairview, says that “much of the work has been focused on 

‘team building and culture change,’ coupled with moving away from the ‘blame and 

shame mentality’ that leaves team members hesitant to discuss and learn from their 

errors.”54

The Fairview team is testing a number of procedures and interventions in order to 

develop a set of best practices for perinatal care.

 

55  The benefit of having preset responses 

is that they reduce time and uncertainty.56  Reducing response time decreases the 

likelihood of harm occurring, which in turn decreases the likelihood of lawsuits.57

 
HEALTHCARE FINANCE NEWS, Aug. 19, 2010, http://www.healthcarefinancenews.com/press-release/ahrq-
grant-fairview-health-services-will-enable-perinatal-safety-initiative-continue. 

  

Opponents of the project might argue that standardized practices lead to less 

individualized treatment for every patient, that set practice guidelines create an unfair 

safe harbor for doctors, and that litigation is a better means of improving patient safety.  

However, since the project seeks only to decrease the number of lawsuits filed by patients 

and does not prohibit plaintiffs and defendants from pursuing claims through traditional 

means, the final objection is a moot point.  The other concerns, while valid, are 

outweighed by the benefits of efficiency and safety that the project offers.  The plan’s 

focus on patient safety, communication, and reduced liability make it likely to succeed 

and thus an ideal recipient of a demonstration grant. 

51. AGENCY FOR HEALTHCARE RESEARCH & QUALITY, supra note 16. 
52. Stephen Langel, Averting Medical Malpractice Lawsuits: Effective Medicine—Or Inadequate Cure? 

HEALTH AFF., 1565, 1565 (Sept. 2010), available at http://content.healthaffairs.org/cgi/content/full/29/9/1565. 
53. Id. at 1566. 
54. Id. 
55. Id. 
56. Id. at 1567. 
57. Id. 
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G.  The New York Unified Court System Grant 

The AHRQ awarded New York a three-year grant of nearly three million dollars.58  

This project aims to protect patients from injuries caused by providers’ mistakes and 

reduce the cost of medical malpractice through the use of an expanded arbitration 

program, combined with a new hospital early disclosure and settlement model.59  Under 

the pilot program, developed by the Common Good Institute, medical injuries that occur 

as a result of malpractice are disclosed to patients immediately and they receive an initial 

offer of compensation.60  If the patient declines the initial offer, the dispute is submitted 

to arbitration.61

The process begins in five hospitals with all patients who have been killed or injured 

due to surgical or obstetrical errors.

 

62  The five hospitals were selected for their 

reputations of patient safety and motivated leadership.63  Under the model, disclosure of 

an adverse event first triggers the hospital administration to conduct an investigation to 

determine whether malpractice occurred.64  If the hospital concludes there was 

malpractice, it “preemptively” offers compensation to the patient or the patient’s 

family.65 If patients or their families decline the offer, they will be referred to a special 

judge, who will handle the case and encourage settlement.66  If the hospital concludes 

there was no malpractice, it notifies the families and informs them that it will vigorously 

defend any potential lawsuit.67

Critics of the project argue that hospitals exercise too much control over the process.  

From the initial determination as to whether malpractice occurred to the specially trained 

judges advised by medical personnel, hospitals play a dominant role and patients are 

 

 
58. AGENCY FOR HEALTHCARE RESEARCH & QUALITY, supra note 16. 
59. Id. 
60. THE COMMON GOOD INST., INC., DESIGNING AN ARBITRATION-BASED MEDICAL INJURY DISPUTE 

RESOLUTION SYSTEM FOR NEW YORK HEALTH CARE SYSTEMS, available at http://www.nyshealth 
foundation.org/content/grant/detail/1871. 

61. Id. 
62. Joanne Doroshow, Analysis of HHS Patient Safety and Medical Liability Initiative Demonstration 

Grant Proposal for New York State, CENTER FOR JUSTICE AND DEMOCRACY, Fall 2010, at 1. 
63. Id. 
64. Widman, supra note 28, at 63. 
65. Id. 
66. Id. 
67. Id. 
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faced with a number of obstacles in pursuing their claims.68  For example, patients and 

their families are pressured to accept offers before having the opportunity to think them 

through or consult an attorney.69  Furthermore, the program only covers economic 

damages, leaving plaintiffs with no ability to recover non-economic damages.70  Such 

limits have a tendency to disproportionately affect “populations with lessened earning 

power, such as women, children, minorities and the elderly.”71  Finally, the fact that all 

lawsuits against one of the five hospitals are directed to a participating judge who 

receives training and assistance from medical groups creates the potential for bias.72

Proponents, on the other hand, argue that the project helps to achieve safer care, faster 

compensation for injured patients, and lower costs.

 

73  By immediately offering to 

compensate patients who have been injured or their families, the project can speed up the 

process and eliminate unnecessary overhead costs.74  Removing the looming threat of 

litigation can also improve patient safety by “influencing how doctors provide care and 

how errors are disclosed and investigated.”75

Despite its potential benefits, this project has a number of shortcomings.  While its 

goals of increasing patient safety and reducing the costs of medical malpractice are noble, 

the means by which it seeks to accomplish them pose too many risks.  A project that 

seeks to lower costs at the expense of fairness and patients’ rights does not conform with 

the purpose of the demonstration project initiative.  While early disclosure and arbitration 

models may serve to meet the initiative’s goals, the New York project is unlikely to be a 

success. 

 

IV.  CONCLUSION 

The rising number of malpractice lawsuits in the U.S. has resulted in a host of negative 

consequences, including the practice of defensive medicine.  Although the practice of 

defensive medicine is hard to quantify, some estimates place the annual cost at $100 to 
 

68. Id. at 63-64. 
69. Widman, supra note 28, at 64; Doroshow, supra note 62, at 2-3. 
70. Widman, supra note 28, at 64. 
71. Id. 
72. Doroshow, supra note 62, at 4. 
73. Id. at 2. 
74. THE COMMON GOOD INST., INC., supra note 60. 
75. Id. 
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$200 billion and healthcare professionals face the reality of it every day.76  The current 

medical liability system also presents serious problems like rising insurance costs and 

altered practices.77

Demonstration projects offer a new approach and the potential to improve patient 

safety and reduce the costs associated with medical malpractice.  While each alternative, 

including the programs in Minnesota and New York, presents its own unique challenges, 

all help to improve understanding of medical liability reform and how it might be 

achieved.  Practice guidelines and apology programs are likely to be particularly effective 

because of their realistic approach to reducing the number of malpractice lawsuits filed. 

  Conventional tort reform has done nothing to alleviate these 

problems.  It is clear that a new approach is necessary, one that looks to new methods to 

try and solve some of these problems and cut costs. 

Critics argue that the widespread implementation of litigation alternatives could 

“jeopardize the important relationship between patient safety and medical malpractice 

litigation.”78  However, while certain models and projects undoubtedly pose a number of 

risks, it is important to test out different alternatives in order to find solutions to the 

problems plaguing the medical liability system.  While some believe the initiative and the 

liability provision of the PPACA did nothing to change the underlying problems, the 

development of demonstration projects offers an important attempt to bend the cost curve 

down and the safety and quality curve up.79

 

  Demonstration projects therefore offer states 

the opportunity to take a critical step towards shaping reform of a flawed system. 

 
76. Howard, supra note 21. 
77. Press Secretary Fact Sheet, supra note 6. 
78. Widman, supra note 28, at 59. 
79. Bovjberg, supra note 9, at 2. 



 

49 

ANNALS OF HEALTH LAW 
Advance Directive 

VOLUME 20                 FALL 2010                PAGES  49-55 

Follow-On Biologics: Is The Incentive For Development Still 
Present? 

Melissa Levin* 

I.  INTRODUCTION 

Biologics are medical treatments and products originated from living organisms.1  

Biologics are an area of great advancement and give rise to several life saving therapies.  

It is estimated that approximately fifty percent of all drugs approved by the U.S. Food 

and Drug Administration (FDA) in 2010 will be biologics.2  Biotech drugs are the fastest 

growing of our nation’s prescription drug bill, as well as the most expensive.3

The Drug Price Competition and Patent Term Restoration Act of 1984, known as the 

Hatch-Waxman Act, created an expedited process for generic pharmaceuticals to enter 

the marketplace.

 

4  The Hatch-Waxman Act, however, does not cover most biologics and 

follow-up biologics were hindered by the lack of a regulatory process.5

On March 23, 2010, Congress enacted Patient Protection and Affordable Care Act 

(PPACA) with the aim of providing affordable health care coverage to a greater 

population.

 

6  As part of the wide range of initiatives undertaken by PPACA, the 

legislation established a regulatory pathway in which the FDA can now approve generic 

“follow-on biologics” products.7
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The need for providing affordable health care must be balanced against providing 

incentives to innovators so they can recoup their investments of time, labor, and 

resources made in arriving at their invention.8  The PPACA grants the biotech firm that 

created the initial reference product a twelve-year exclusivity provision,9 which is longer 

than that afforded to pharmaceutical companies under Hatch-Waxman.10  However, there 

is a great debate as to whether this FDA exclusivity will erode the incentives already in 

place under traditional patent protections.11

This article focuses on the regulatory scheme of biologics established in PPACA, 

using the Hatch-Waxman Act as a backdrop to assess the economic benefits to both the 

consumer and innovator.  While high costs to consumers illustrate a need for generic 

alternatives to brand-name biologics, the prices incurred by innovators will most likely 

not be made up by the regulatory scheme and, thus, may stifle further innovation. 

 

II.  THE DRUG PRICE COMPETITION AND PATENT TERM RESTORATION ACT:  
THE HATCH-WAXMAN ACT 

A.  The Substance of Hatch-Waxman 

Before the early 1980’s, drug companies that sought to develop a generic of an already 

patented drug were required to wait until the statute of limitations ran on the patent 

before they could begin the FDA application process.12  In response to the needs of the 

consumer and the concerns of the drug manufacturers, Congress enacted the Drug Price 

Competition and Patent Term Restoration Act (Hatch-Waxman) in 1984.13  Hatch-

Waxman established the Abbreviated New Drug Application (ANDA), a process that 

allows generic drug manufacturers to demonstrate bioequivalence between their generic 

and the FDA approved brand drug before the patent of the branded drug expires.14

 
8. See Lydia Pallas Loren &and Joseph Scott Miller, Intellectual Property Law: Cases & Materials, 111 

(Semaphore Press, 2nd ed., 2010). 

  Under 

9. H.R. 3590 at § 7002 (enacted). 
10. See Grabowski et al., supra note 1, at 1296. 
11. Maxwell R. Morgan, Regulation of Innovation Under Follow-On Biologics Legislation: FDA 

Exclusivity As An Efficient Incentive Mechanism, 11 COLUM. SCI. & TECH. L. REV. 93, 97 (2010). 
12. Sarah E. Eurek, Hatch-Waxman Reform and Accelerated Market Entry of Generic Drugs: Is Faster 

Necessarily Better?, 2003 DUKE L. & TECH. REV. 2 (Aug. 13, 19 (2003). 
13. See id. 
14. Martha M. Rumore, The Hatch-Waxman Act-25 Years Later: Keeping the Pharmaceutical Scale 

Balanced, PHARMACY TIMES, (Aug. 15, 2009), http://www.pharmacytimes.com/supplement/pharmacy/ 
2009/GenericSupplement0809/Generic-HatchWaxman-0809. 
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ANDA, generic drug manufacturers are not required to repeat the clinical trials 

performed by the original innovator and patent holder.15  To establish bioequivalence, the 

generic drug manufacturer must demonstrate that their generic drug meets the same 

standards for strength, quality, purity, and identity as the branded product.16

To ensure that Hatch-Waxman did not forsake innovation while attempting to drive 

down the price of biologics, the bill also rewarded the technological advancements made 

by the drug manufacturers.  The Act allowed for five-year data exclusivity for New 

Molecular Entities (NMEs).

 

17  It also established a three-year exclusivity period for 

supplements requiring clinical trials.18  Moreover, there is a 180-day exclusivity period 

for the first ANDA granted.19  This allows for competitive pricing and provides a market 

share incentive for the first generic manufacturer against subsequent generic drugs.20

B.  The Effect of Hatch-Waxman on the Generic Drug Industry 

 

Since the passing of Hatch-Waxman and its subsequent revisions, consumers have 

been afforded the ability to purchase generic alternatives to their prescription drugs.  In 

2000, the average cost per prescription for generic drugs was $19.33, roughly $50 less 

than their brand name counterpart.21

However, Hatch-Waxman seems to have had somewhat of a deleterious effect on the 

drug companies’ incentive to invest in research and development.  In the mid-1990s, the 

FDA approved approximately 120 new applications each year.

 

22  In 2001, the FDA 

approved 66 new drug applications, nearly half of the previously approved applications.23  

One study concluded that consumers “lose roughly $3 in health benefits due to future 

innovation for every $1 gained due to easier access to generic drugs in the short term.”24

 
15. Eurek, supra note 

  

A decreased incentive to invest in research and development means less innovation in 

discovering new medication.  With statistics like these, the consumer may win in the 

12, at 19. 
16. See id. 
17. Gerald J. Mossinghoff, Overview of the Hatch-Waxman Act and Its Impact on the Drug Development 

Process, 54 FOOD & DRUG L.J. 187, 188-89 (1999) (discussing the overview of Hatch-Waxman). 
18. Id. 
19. Rumore, supra note 14. 
20. Id. 
21. Eurek, supra note 12, at 2. 
22. Id. at 12. 
23. Id. 
24. Id. 
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short term under these regulations, but the decrease in research and development indicate 

that both the consumer and drug companies will lose in the long term. 

III.  THE BIOLOGICS PRICE COMPETITION AND INNOVATION ACT OF 2009 

A.  The Substance of the Biologics Price Competition and Innovation Act 

With the price of biologics increasing and several patents due to expire in the 

upcoming years, Congress and the FDA felt pressure to establish a regulatory scheme for 

a biosimilar “follow-on” biologics as such products were not covered by Hatch-

Waxman.25  For a product to be a follow-on biologic, the product must be similar or 

highly similar to the initial, reference biologic.26

When the PPACA was signed into law on March 23, 2010,

 
27 Section 7002, the 

provision regulating the pathway for biosimilar biological products, went into effect 

immediately.28  The Biologics Price Competition and Innovation Act (Biologics Act) 

establishes a regulatory process for licensing biosimilar follow-on biologics before the 

expiration of a patent.29  The Biologics Act allows for a twelve year exclusivity to the 

original biologic (known as the reference product) from the date on which the product 

was first approved by the FDA.30  No follow-on biologic company may file an 

application until four years from the date the reference product was first licensed.31

An application for a follow-on biologic to be biosimilar to the reference product must 

contain certain FDA certifications.

 

32  To pass the certification, an applicant must show 

the product is biosimilar to the reference product by presenting analytical studies, animal 

studies, and data from a clinical study sufficient to demonstrate safety, purity, and 

potency.33

 
25. Grabowski et al., supra note 1, at 1291. 

  The administration, dosage, and strength of the biological product must be the 

26. BIOTECHNOLOGY INDUSTRY ORGANIZATION, A Follow-on Biologics Regime Without Strong Data 
Exclusivity Will Stifle The Development of New Medicines, 1, http://www.bio.org/healthcare/followonbkg/ 
FOBSData_exclusivity_20070926.pdf (last visited Apr. 22, 2011) [hereinafter BIOTECHNOLOGY INDUS. 
ORG.]. 

27. See Solberg & Pear, supra note 6. 
28. See H.R. 3590 at § 7002 (enacted). 
29. See id. 
30. Id. 
31. Id. 
32. Id. 
33. See id. 
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same as the reference biologic.34  Yet, unlike generic drugs, a biological product can be 

biosimilar even if minor differences exist.35  The standard of measurement for biosimilars 

is “highly similar,” and does not require the biologics to be identical.36

B.  The Cost of Development for Pharmaceutical Drugs Compared to Biologics 

 

Biologics are currently responsible for over $60 billion worth of sales in the U.S. drug 

market.37  These drugs are growing at a rate twice that of chemical drugs.38  While the 

sample of biologics studies is small in comparison to that of chemical drugs, the data 

suggests that the cost of research and development for biologics is about $403 million per 

new drug.39

A recent study also suggests that the development phase of new biologics requires 

higher manufacturing costs than for prescription drugs.

 

40  The cost of materials for 

biologics is higher due to the nature of the product.41  Particularly, cell cultivation 

requires considerable capital and is highly labor intensive.42  In 2002, the cost of 

materials for biologics ranged from 20-100 times than used for chemical drugs.43

C.  The Regulatory Scheme: Is There Enough Incentive? 

  With 

the required investment of such massive amounts of time and capital, appropriate 

incentives must be in place in order to foster the innovation of biologics. 

The PPACA extends the exclusivity period for reference biologics to twelve years.44

 
34. H.R. 3590 at § 7002 (enacted). 

 

While strictly looking at the numbers, it would seem that the twelve-year exclusivity 

period would be sufficient to foster innovation as it is greater than the exclusivity period 

of traditional chemical drugs.  Furthermore, advocates of the regulatory scheme 

suggested an even further limited period of data exclusivity.  Representative Waxman 

and his co-sponsors suggested that the five-year exclusivity awarded to chemical drugs 

35. Id. 
36. Id. 
37. See Grabowski et al., supra note 1, at 1291. 
38. Id. 
39. Id. at 1292-93. 
40. Id. at 1293. 
41. Id. at 1294. 
42. Id. 
43. See Grabowski et al., supra note 1, at 1294. 
44. Morgan, supra note 11, at 99. 
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have created an increase in generic drug manufacturing and, therefore, should be applied 

to biologics.45

As compared to the large pharmaceutical firms, the biotechnology industry is largely 

comprised of small, privately funded companies.

  However, looking at the twelve-year exclusivity period, in light of the 

costs associated with research and development of biologics, it is too early to tell whether 

the process that worked for regulating generic chemical drugs is the proper method for 

biologics. 

46  In 2005, out of the 1,415 

biotechnology companies, only 329 were publicly traded.47  These small companies 

experience a great deal of economic uncertainty, resulting from both the large amount of 

early capital needed to develop a drug candidate and lack of product revenue.48  The cost 

of capital for a large pharmaceutical company is on average 15.7 percent, whereas the 

cost of capital for biotechnology companies with at least one drug approved is on average 

18.7 percent.49  For those biotechnology companies with only a drug candidate in clinical 

trials, the cost of capital averages 27.4 percent.50

The biotechnology industry suggested a minimum of a fourteen-year exclusivity for 

biologics.

 

51  In making that assessment, it analyzed the unique elements of the 

biotechnology industry.52  The studies and statistics have illustrated that the investment 

cost and technological complexities involved in developing biologics seems to grossly 

differ from that of prescription drugs.53  As a result, the breakeven point for biologics is 

between 12.9 and 16.2 years.54

Furthermore, evidence has shown that the introduction of generics in chemical drugs 

has decreased the number of new drug applications to the FDA.

  That means under the current twelve-year exclusivity 

period, biologic manufacturers would not recoup their investment for their technology 

before the introduction of follow-on biologics. 

55

 
45. Id. 

  If the cost of research 

46. BIOTECHNOLOGY INDUS. ORG., supra note 26, at 5. 
47. Id. at 6. 
48. Id. at 5. 
49. Id. 
50. Id. 
51. Morgan, supra note 11, at 99. 
52. BIOTECHNOLOGY INDUS. ORG., supra note 26, at 5. 
53. See Grabowski et al., supra note 1, at 1294. 
54. BIOTECHNOLOGY INDUS. ORG., supra note 26, at 4. 
55. See Eurek, supra note 12, at 12. 



55 Annals of Health Law Advance Directive [Vol. 20, 2010] 
FOLLOW-ON BIOLOGICS 

 

and development is greater for biologics than drugs, what is to say that this regulatory 

scheme will not have a similar, if not greater, deleterious effect on the growth of new 

biologics? 

IV.  CONCLUSION 

Section 7002 of PPACA encompasses a great deal of new legislation aimed at 

providing the public with affordable, accessible healthcare.  With the rising price and 

need of biologics, the demand for follow-on biologics is evident.  Yet, there is a sizable 

cost of research and development associated with biologic innovation.  The twelve-year 

exclusivity may not provide enough incentive to biologic manufacturers and could stifle 

future biologic research rather than spawn a new branch of follow-on generics.  

Consequently, while consumers will gain affordable biologics in the short term, in the 

long term, both the consumer and biotechnology industry may ultimately be hindered by 

the decrease in innovation. 
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What New Healthcare Reforms Means for Cancer Patients 

Lindsay Kessler* 

I.  INTRODUCTION 

The Patient Protection and Affordable Care Act (PPACA) prescribes both immediate 

and gradual relief to those struggling with their health care insurance.  It seeks to provide 

quality, affordable, and accessible coverage options for all Americans.1  While the new 

legislation will have consequences for all types of beneficiaries, 160 provisions are 

especially relevant to the cancer community.2  Those suffering from cancer will see 

sweeping changes with the new reform which includes: enhancing the role of disease 

prevention and early detection, providing meaningful choices in the private and public 

sector, and improving the quality of life for cancer afflicted individuals.3

Operating under a pre-determined transition schedule, implementation of the PPACA 

will be phased in by 2014 for the most part and the changeover raises new sets of 

concerns.

 

4  For cancer patients, these stakes are even higher and timing is crucial.  A 

2010 American Cancer Society (ACS) report revealed that the most frequently diagnosed 

type of cancer in both women and men is skin cancer.5
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estimated for 2010.6  The next most common is colorectal cancer, with more than 70,000 

new cases predicted.7  The anticipated costs of cancer in 2010 were close to 264 billion 

dollars, including direct medical, indirect illness, and premature death costs due to lost 

productivity.8

One of the major barriers preventing Americans from receiving optimal health care is 

lack of health insurance.

 

9  In 2008, 46 million Americans were uninsured with 

approximately 28 percent of Americans between the ages of 18 to 34 and 10 percent of 

children had no health insurance coverage.10  Problems become even greater when these 

uninsured patients are not diagnosed with cancer until a later stage, at which point 

treatment can be more extensive and more costly.11

Looking at the relevant provisions of the Act will yield some insight into the future for 

cancer patients at every step of the process – from prevention and diagnosis, to treatment 

and advocacy.  Patients, caregivers, and loved ones face issues affected by healthcare 

reform, including the differences between public and private insurance selection, 

premium conditions and limits, funding for drug and research developments, and 

combating anti-reform action. 

 

II.  MEDICAID EXPANSION FOR CANCER PATIENTS 

The PPACA expands Medicaid enrollment, which provides health insurance for low-

income and low-resource beneficiaries.12  Cancer patients often qualify for Medicaid 

through the Aged, Blind, and Disabled Program, which provides coverage to individuals 

with low incomes who are over 65 or who have a disability.13

 
6. Id. 

  Approximately 8.8 million 

disabled individuals rely on Medicaid for health insurance, which accounts for about 

7. Id. 
8. Id. at 3. 
9. Id. 
10. Id. 
11. Cancer Facts & Figures 2010, supra note 5, at 3. 
12. Joanna L. Fawzy Morales, et al., The HCP Manual: A Legal Resource Guide for Oncology Health 

Care Professionals, DISABILITY LEGAL RIGHTS CTR., 1, 36, (2010), http://www.disabilityrightslegal 
center.org/ 
about/documents/HCPManual2010Final.pdf. 
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fifteen percent of Medicaid enrollees.14  Moreover, this enrollment group accounts for 

forty-two percent of overall Medicaid expenditures.15  In 2007, Medicaid expenditures 

were about $14,500 per disabled individual.16

By 2014, the Act will expand Medicaid eligibility to individuals who fall below 133 

percent of the poverty level, simplify enrollment, and offer incentives.

 

17 Health reform 

also means important changes for Medicaid beneficiaries with cancer as it will discourage 

states from discontinuing breast and cervical cancer treatment eligibility during the 

transition period, and it will increase access to tobacco cessation products.18  It will also 

incentivize enrollees to participate in chronic disease prevention programs and other 

preventative services. 19

However, increased funding will not begin until 2014, and with estimates of sixteen 

million additional beneficiaries, Medicaid’s expanded role presents not only 

unprecedented opportunities, but also challenges.

 

20

III.  MEDICARE: NON-ELDERLY DISABILITY INSURANCE 

  With continual budget pressures, 

states are limited in their resources and federal assistance will be crucial for a smooth 

implementation process. 

Another federal option for health insurance is Medicare, traditionally designed to 

provide healthcare insurance to the elderly population over the age of sixty-five.21  But 

Medicare eliminated the age requirement if individuals have received Social Security 

Disability Insurance (SSDI) benefits for two years.22

 
14. The Medicaid Program at a Glance, THE HENRY J. KAISER FAMILY FOUND., 1 (June 2010), 

http://www.kff.org/medicaid/upload/7235-04.pdf [hereinafter The Medicaid Program at a Glance]. 

  Currently, approximately eight 

million people under the age of sixty-five qualify for Medicare due to a permanent 

15. Id. 
16. Id. at 2. 
17. KEY PROVISIONS, supra note 2, at 2; Patient Protection and Affordable Care Act (PPACA), Pub. L. 

No. 111-148, 124 Stat. § 2001 (2010). 
18. KEY PROVISIONS, supra note 2, at 2; Pub. L. No. 111-148, 124 Stat. § 2502 (2010). 
19. KEY PROVISIONS, supra note 2, at 2; Pub. L. No. 111-148, 124 Stat. § 2502 (2010). 
20. The Medicaid Program at a Glance, supra note 14, at 2. 
21. HENRY J. KAISER FAMILY FOUND., FACT SHEET: MEDICARE AND NONELDERLY PEOPLE WITH 

DISABILITIES, 1 (Sept. 2010), http://www.kff.org/medicare/upload/8100.pdf [hereinafter MEDICARE AND 
NONELDERLY PEOPLE WITH DISABILITIES]. 
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disability.23  Among those eligible for SSDI in 2009, nine percent had cancer.24

Those qualified to receive Medicare due to their disabilities still face tough financial 

situations.  Over one-third (35%) of nonelderly beneficiaries lived on incomes below 

100% of poverty in 2008, those living on $10,400 per year and two-thirds (67%) had 

incomes below twice the poverty level.

 

25  This combination can be problematic for 

beneficiaries who depend on Medicare, as research shows that the nonelderly disabled 

demographic have had more access and cost related issues than the elderly demographic 

in respect to Medicare coverage.26  These issues are attributed to the complex nature of 

this patient mix, paying bills, finding doctors that accept Medicare and who know how to 

treat their disability.27  Considering the volume of health problems and low incomes 

among Medicare’s nonelderly disabled beneficiaries,  “the needs of this population 

require careful attention in ongoing Medicare policy discussions.”28

Among the many goals, healthcare reform aims to improve Medicare by helping 

people afford their drugs while making Medicare more fiscally secure.

 

29  Ideally, PPACA 

will alleviate the financial disparity faced by seventy percent of disabled Medicare 

beneficiaries who are enrolled in Part D, its prescription drug plan, or other stand-alone 

or Medicare drug plan.30  Often times, individuals need access to costly medications but 

cannot afford them, falling into a gap known as the Medicare “doughnut hole.”31  Current 

reform aims to alleviate the out-of-pocket spending burden through phasing in coverage 

in the Part D coverage gap by 2020 through offering rebate checks and discounted drugs 

until the PPACA is fully implemented and the gap is eliminated.32

Other relevant provisions mandated by the healthcare reform include improving 

Medicare’s coverage of an annual wellness visit, through a personalized prevention plan, 

 

 
23. Id. 
24. Id. 
25. Id. 
26. Id. at 2. 
27. MEDICARE AND NONELDERLY PEOPLE WITH DISABILITIES, supra note 21, at 1-2. 
28. Id. at 2. 
29. FAMILIES USA, HELP IS ON THE WAY: 12 REASONS TO EMBRACE HEALTH REFORM, 6 (May 2010), 

http://www.familiesusa.org/assets/pdfs/health-reform/12-reasons-to-support-reform.pdf [hereinafter HELP IS 
ON THE WAY]. 

30. MEDICARE AND NONELDERLY PEOPLE WITH DISABILITIES, supra note 21, at 2 
31. HELP IS ON THE WAY, supra note 29. 
32. KEY PROVISIONS, supra note 2, at 2-3; Pub. L. No. 111-148, 124 Stat. §§ 3301-3315 (2010). 
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eliminating both cost-sharing, and deductibles for certain prevention services.33

IV.  PRE-EXISTING CONDITION INSURANCE PLAN 

 

Included in the new healthcare reform law is a remedy for those who have been denied 

coverage from their private insurance due to pre-existing conditions.34  The Pre-Existing 

Condition Insurance Plan (PCIP) is a nationwide program that includes a variety of 

available health benefits to treat a pre-existing condition, including prescription drugs, 

hospital, primary and specialty care.35  Additionally, PCIP will not charge higher 

premiums because of medical conditions or base eligibility on income.36  Its primary 

function is to act as a temporary high-risk pool serving those with pre-existing conditions 

until January 1, 2014.37  Then, the Act is scheduled to officially prohibit insurers from 

determining coverage or pricing options based on health status.38  At this point, a 

competitive marketplace called an Exchange is available, offering affordable insurance 

choices without pre-existing condition penalties.39

Each state program will vary because it has the choice to run the PCIP, or have it 

federally administered by the U.S. Department of Health and Human Services.

 

40  For 

example, the Illinois government elected to execute this program at the state level 

through the Illinois Department of Insurance and Public Health.41  Premium prices are 

preset at $111 to $526, which is especially important for residents because currently there 

is no requirement that rate increases be actuarially justified in Illinois.42

Conversely, Indiana chose to let the federal government carry out their PCIP, and 

premiums will range from $310 to $662.

 

43

 
33. KEY PROVISIONS, supra note 

  Unlike Illinois’ state-run program, Indiana 

2, at 2-3; Pub. L. No. 111-148, 124 Stat. §§ 4103-4104 (2010). 
34. Pre-Existing Condition Insurance Plan, HEALTHCARE.GOV (last visited Oct. 13, 2010), 

http://www.healthcare.gov/law/provisions/preexisting /about/index.html [hereinafter PCIP]. 
35. Id. 
36. Id. 
37. See Illinois Pre-Existing Conditions Insurance Plan (IPXP), ILL. DEP’T OF INS. (last visited Apr. 22, 

2011), http://www.insurance.illinois.gov/ipxp [hereinafter IPXP]. 
38. Id. 
39. PCIP, supra note 34. 
40. Id. 
41. Pre-Existing Condition Insurance Plan: Illinois, HEALTHCARE.GOV (last visited Apr. 22, 2011), 

http://www.healthcare.gov/law/provisions/preexisting/states/il.html. 
42. Id. 
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61 Annals of Health Law Advance Directive [Vol. 20, 2010] 
HEALTHCARE REFORM & CANCER PATIENTS 

 

 

separately maintains high-risk pool insurance, called the Indiana Comprehensive Health 

Insurance Association (ICHIA).44  The ICHIA offers coverage for those individuals who 

are HIPAA eligible or otherwise unable to purchase private health insurance because of 

their medical conditions.45  To qualify for HIPAA, the beneficiary must have eighteen 

months of continuous creditable coverage, used up state continuation coverage, ineligible 

for Medicare or Medicaid, and have no health insurance.46  Accordingly, to be eligible for 

ICHIA individuals must be uninsurable, a resident for at least twelve months, and not be 

eligible for any other coverage.47

Children, under the age of nineteen with pre-existing conditions will benefit from 

PPACA’s new stipulation much earlier than adults, who must wait until the January 1, 

2014 phasing schedule.

 

48  As of September 23, 2010, six months after the Act was 

passed, children under nineteen cannot be denied coverage based on a pre-existing 

condition.49  However, some insurance companies are responding by dropping their 

child-only policies.50  Instead of complying with the new federal healthcare law, Anthem 

Blue Cross, Aetna Inc. and others decided to no longer have this option available for new 

enrollees in several states.51  These insurers have attributed their removal of child-only 

policies due to huge and unexpected costs for covering children.52  Companies also worry 

that parents might wait until their children get sick to purchase policies which could 

cause insurance companies to “flee the marketplace,” and consequently create even more 

financial burden.53

 
http://www.healthcare.gov/law/provisions/preexisting/states/in.html. 

  Experts estimated that this could affect 500,000 uninsured children 

44. Indiana Comprehensive Health Insurance Association (ICHIA), HEALTHINSURANCEINFO.NET (last 
visited Oct. 13, 2010), http://healthinsuranceinfo.net/ getinsured/indiana/individual-health-plans/indiana-
comprehensive-health-insurance-association-ichia. 

45. Id. 
46. Id. 
47. Id. 
48. The Patients’ Bill of Rights: Ensuring Coverage for Consumers with Pre-Existing Conditions, 

FAMILIES USA 1, 1 (Sept. 2010), http://www.familiesusa.org/health-reform-central/september-23/Pre-
Existing-Conditions.pdf. 

49. Id. 
50. Duke Helfand, Big Health Insurers to Stop Selling New Child-Only Policies, L.A. TIMES (Sept. 21, 

2010), available at http://articles.latimes.com/2010/sep/21/ business/la-fi-kids-health-insurance-20100921. 
51. Id. 
52. Id. 
53. Id. 
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nationwide.54

V.  INCREASED INSURANCE PREMIUMS 

 

Anthem Blue Cross has also raised the issue of the harsh realities of increased 

premium rates.  Especially when they are unfairly determined, cancer patients are worried 

about budgeting for their private insurance costs.  Shortly after Anthem dropped their 

child-only policies, it also threatened to raise premiums in California by thirty-nine 

percent.55  Widespread criticism from federal officials, regulators, and even the President, 

temporarily prevented the premium increase, but Anthem later announced that new rate 

increases would occur between fourteen percent and twenty percent, and would take 

effect October 1, 2010.56  This is arguably one of the biggest concerns amidst healthcare 

reformers.  Anticipating this issue, steps to restrain premium hikes and protect consumers 

are included in PPACA, but most do not occur until 2014.57

Depending on the state, small group and individual policies are rising as much as 

twenty-five percent this year in response to new required benefits under the law.

 

58  But 

“[f]ederal officials counter with industry, academic and government studies showing that 

the changes, which take effect four years from now, are expected to raise premiums by 

only about 1 to 2 percent.”59  Some suggest choosing less expensive coverage or filing a 

complaint with the state if this occurs.60

The PPACA attempts to safeguard against this possibility in many ways. While no 

specific limit is proscribed, several mechanisms are in place to make it difficult for 

companies to raise their premiums and holds insurance companies accountable for how 

  But for cancer patients, opting for minimum 

coverage or waiting for the state to remedy the issue is not an option.  Where cost and 

time are of the essence, this is a potential set back for private insurance companies and 

beneficiaries alike as they cope with the burden of rising costs. 

 
54. Id. 
55. Duke Helfand, Anthem Blue Cross is Allowed to Move Ahead with Rate Hikes, L.A. TIMES, Aug. 26, 

2010,  available at http://www.latimes.com/business/la-fi-insure-rates-20100826,0,7225011.story. 
56. Id. 
57. Susan Jaffe, AARP, New Health Care Law and Insurance Premiums, HEALTH CARE LAW EXPLAINED 

(Sept. 27, 2010), http://www.aarp.org/health/health-care-reform/info-09-2010/hcr_explained_insurance_ 
premiums.html. 

58. Id. 
59. Id. 
60. Id. 
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their premium dollars are spent.  First, eighty to eighty-five percent of premium dollars, 

depending on the market, are to be put towards medical care, with rebates to consumers if 

companies do not comply.61  Next, grant money was allocated to forty-six states to “help 

improve the review of proposed health insurance premium increases, take action against 

insurers seeking unreasonable rate hikes, and ensure consumers receive value for their 

premium dollars.”62  Additional regulations require governmental review of 

“unreasonable” premium increases, and insurers with poor records will be posted 

publically for consumers.63 Lastly, possible exclusion from exchanges will deter 

companies from raising premiums by blocking their access to millions of potential new 

customers.64

VI.  LIFETIME AND ANNUAL LIMITS ELIMINATED 

 

The phasing out of annual and lifetime caps for all types of insurance plans began 

September 23, 2010, but it will be a gradual process scheduled to complete in 2014.65  

This provision ensures that individuals who are diagnosed with cancer or other costly 

health issues will not run out of coverage for “essential benefits,” including emergency, 

preventive and laboratory services, chronic disease management, prescription drugs, 

maternity care and rehabilitative devices.66  However, “nonessential benefits,” like dental 

care, are still subject to annual and lifetime limits.67  Individual plans will vary during the 

transition years, but, for cancer patients it is a reassuring step that they will not have to 

worry about maxing out their coverage options.68  Additionally, on or before the first day 

of the new plan year, insurance companies must provide beneficiaries with a thirty-day 

grace period to reenroll if they have already reached their limit.69

 
61. HELP IS ON THE WAY, supra note 29, at 4. 

  As a result, those who 

62. Health Insurance Premium Grants: Detailed State by State Summary of Proposed Activities, 
HEALTHCARE.GOV (last accessed Apr. 22, 2011), http://www.healthcare.gov/news 
/factsheets/rateschart.html. 

63. Jaffe, supra note 57. 
64. Id. 
65. The Patients’ Bill of Rights: Ending Annual and Lifetime Limits, FAMILIES USA 1, 2 (last accessed 

Apr. 22, 2011), http://www.familiesusa.org/health-reform-central/september-23/Annual-and-Lifetime-
Limits.pdf. 

66. Id. at 1. 
67. Id. 
68. Id. 
69. Id. at 2. 
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had their plans cancelled now have the option of rejoining their plan without being 

subject to annual or lifetime limits.70

In 2009, 14.3 million insured Americans spent twenty-five percent of their income on 

medical expenses.

 

71 In 2007, sixty-two percent of bankruptcies were attributable, in part, 

to medical causes.72  Instead of being forced to pay out-of-pocket costs due to maxed out 

limits, cancer patients will not worry that the high costs of their chemotherapy, surgery, 

or treatments will end their coverage and send them into financial crisis.  Nor will 

insurance companies be allowed to unfairly cancel coverage for patients when they need 

it most.  Instead, “[r]escissions will be permitted only when there is clear and convincing 

evidence that an enrollee committed fraud, not when insurers simply want to avoid 

paying claims for enrollees who get sick.”73

VII.  NEXT STEPS: PREVENTION AND ADVOCACY 

 

Sixty percent of all cancer deaths are preventable with proven prevention and early 

detection strategies yet only four percent of allocated health care federal spending was 

dedicated to this cause.74  The American Cancer Society’s Cancer Action Network (ACS 

CAN) hopes that this investment will help to improve quality care for cancer patients and 

reduce cancer-associated deaths.75  To account for these inadequacies, the PPACA has 

created two entities: The National Prevention, Health Promotion and Public Health 

Council (Council) and the Prevention and Public Health Fund (Fund).76

The Council will develop a strategy subject to federal review every five years 

beginning in March 2011 to coordinate and lead in wellness and integrating health care, 

establishing a nongovernmental Advisory Group to aid in policy and program 

recommendations, and report priorities annually to the President and Congress, beginning 

 

 
70. Id. 
71. HELP IS ON THE WAY, supra note 29, at 3. 
72. Id. 
73. Id. at 4. 
74. Affordable Care Act: Prevention Overview, AM. CANCER SOC’Y - CANCER ACTION NETWORK (April 

2010), http://www.acscan.org/pdf/healthcare/implementation/factsheets/hcr-prevention-overview.pdf 
[hereinafter Prevention Overview]. 

75. Id. 
76. Affordable Care Act: National Prevention Strategy, AM. CANCER SOC’Y - CANCER ACTION NETWORK 

(April 2010), http://www.acscan.org/pdf/healthcare/implementation/factsheets/hcr-prevention-strategy.pdf. 
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July 2010 through January 2015.77  Further, Congress has allocated $500 million 

annually to the Fund, and an additional $2 billion by 2010 and 2015, towards “prevention 

research, health screenings, community transformation grants, education and outreach 

campaigns, and immunization programs.”78  With the development of these two entities, 

there will hopefully be an increase in the number of people that actually receive their 

recommended prevention services since less than half of Americans currently take 

advantage of screenings and available resources.79

While many types of cancer are neither preventable nor predictable, there are still 

resources that individuals may utilize to reduce their risk with the help of PPACA.  For 

example, being overweight and obese contributes to fourteen to twenty percent of all 

cancer deaths, particularly increasing the risk for several types of cancers including 

colon, esophagus, kidney, and breast cancer.

 

80  Proper nutrition is one of the easiest ways 

to begin a healthy lifestyle and PPACA includes a provision mandating restaurant chains 

with twenty or more locations to begin labeling their menus with caloric content.81  

Access to nutritional information greatly assists in making healthy food selections and 

efforts continue to advocate for restaurants with less than twenty locations.82

VIII.  FACING OPPOSITION AND REFORM CHALLENGES 

 

Anticipating the passage of the PPACA, cancer patients quickly voiced their concerns 

about the possible negative impacts that could result from reform.  Looking at 

neighboring Canadians, where cancer patients have to wait months for treatments and 

diagnostic scans, it is a realistic fear.83

 
77. Id. 

  Widespread delays in the public health system 

can lead to unnecessary deaths, especially when timeliness is crucial to survival.  For the 

eleven million people living with cancer in the United States today, healthcare reform can 

78. Id. 
79. See Prevention Overview, supra note 74. 
80. Affordable Care Act: Restaurant Menu Labeling, AM. CANCER SOC’Y - CANCER ACTION NETWORK 

(April 2010), http://www.acscan.org/pdf/healthcare/implementation/factsheets/hcr-menu-labeling.pdf. 
81. Id. 
82. Id. 
83. Myrna Ulfik, Health Reform and Cancer, THE WALL STREET JOURNAL (July 30, 2009), available at 

http://online.wsj.com/article/SB10001424052970204886304574306693989102298.html. 
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be “a matter of life and death” for afflicted individuals.84

The PPACA created a new non-governmental entity called the Patient-Centered 

Outcomes Research Institute that oversees comparative effectiveness research, in an 

effort to understand which health services accomplish the most benefits for the general 

population.

 

85  Yet, patients worry that the “patient-as-person” concept threatens to 

subside if treatments are now based on what is best for the majority instead of the 

individual.86  There is also a concern that the expensive costs to develop new cancer 

techniques might deter cancer research if they do not meet the Institute’s cost-benefit 

analysis.  Consequently, funding and time for medical advancement might take a back 

seat to other items that are covered under the health bill, like preventative care.87

Also uneasy about possible consequences of PPACA, forty states have proposed anti-

reform legislation that would counteract at least some portion of the new law.

 

88  Most of 

these attempt to challenge, modify, or repeal reform based on a variety of claims: 

constitutionality, unfair penalties, and mandatory enrollment.89  However, ACS CAN 

continues to support PPACA because it will allow cancer patients, survivors, and their 

families to have full access to quality, affordable health care coverage.90  Accordingly, 

ACS, ACS CAN, and other leading organizations jointly filed an amicus brief in federal 

appellate court to support those provisions of PPACA that are critical for patients with 

chronic diseases.91  The amici curiae filed accompanied a case where a U.S. District 

Court Judge ruled the PPACA’s “individual responsibility” or “individual mandate” 

requirement to be constitutional.92

 
84. Id., Morales, supra note 

 

13, at 6. 
85. John Donnelly, Comparative Effectiveness Research, HEALTH AFFAIRS 1, 2 (Oct. 5, 2010), available 

at http://www.rwjf.org/healthpolicy/product.jsp?id=70208. 
86. Ulfik, supra note 83. 
87. Id. 
88. Richard Cauchi, State Legislation and Actions Challenging Certain Health Reforms, 2010, NCSL 

(last accessed Apr. 21, 2011), http://www.ncsl.org/?tabid=18906. 
89. Id. 
90. Delaware U.S. House Candidates Asked to State Positions on Cancer Issues, AM. CANCER SOC’Y - 

CANCER ACTION NETWORK (last accessed Apr. 22, 2011), http://www.acscan.org/mediacenter/view/id/345. 
91. Statement, AM. CANCER SOC’Y, National Patient Groups File Amicus Brief in Federal Appellate 

Court Defending Patient Protections in the Affordable Care Act (Jan. 21, 2011), available at 
www.ascan.org/mediacenter/view/id/370/. 

92. Id. 
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IX.  OUTLOOK AND RESOURCES 

Ultimately, organizations like the ACS hope that PPACA will improve the quality, 

cost, availability, and treatment for at-risk and cancer-afflicted individuals.93  While 

cancer patients anxiously watch PPACA progress through the transition schedule, it is 

difficult to predict the end result with some provisions of the Act not scheduled to 

complete until 2020.94  To help navigate through reform, the ACS developed a handbook 

outlining key provisions and how the PPACA may enhance the healthcare system for 

cancer patients.95

The ACS urges that implementation of the PPACA will ensure that beneficiaries no 

longer have to deal with the insurance issues prompted by a cancer diagnosis.

 

96 Among 

the 160 relevant provisions for cancer patients, PPACA is structured to prevent 

individuals from being denied coverage, charged more due to health status, facing annual 

or lifetime limits, or being forced to choose between “saving their life or their life savings 

because they lack access to affordable coverage.”97  While uncertainty and challenges lie 

ahead for both PPACCA support and cancer patients overall, it is undeniable that 

healthcare reform will have profound effects on the health and economic well being of 

every American.98

 

 

 

 
93. What Does the Affordable Care Act Mean for People With Cancer? AM. CANCER SOC’Y (last 

accessed Apr. 7, 2011), http://www.cancer.org/InYourArea/Eastern/AreaHighlights/cancernynj-news-aca-
guide [hereinafter What Does the Affordable Care Act Mean?]. 

94. HELP IS ON THE WAY, supra note 30, at 1. 
95. See AM. CANCER SOC’Y, THE AFFORDABLE CARE ACT: HOW IT HELPS PEOPLE WITH CANCER AND 

THEIR FAMILIES, 1 (2010), http://bit.ly/ckX0Qu. 
96. Id.; What Does the Affordable Care Act Mean?, supra note 93. 
97. What Does the Affordable Care Act Mean?, supra note 93. 
98. HELP IS ON THE WAY, supra note 29, at 1. 
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A Diamond in the Rough: Mental Health Parity Balances 

Affordability For Patients with Costs to Providers 

Gretchen D. Thomas* 

A good compromise, a good piece of legislation, is like a good sentence; or a good 
piece of music. Everybody can recognize it. They say, ‘Huh. It works. It makes sense.’ 

-Barack Obama 

I.  INTRODUCTION 

According to the National Institute of Mental Health, approximately 26.2% of 

Americans over the age of eighteen will suffer from a diagnosable mental illness in any 

given year.1  Mental health disorders are diagnosed in the United States based on the 

Diagnostic and Statistical Manual of Mental Disorders, ranging from autism to 

schizophrenia.2  For many years, despite the need for intervention and treatment of these 

serious disorders, health plans offered little, if any, coverage for mental health issues.3  

But now, with the regulations accompanying Paul Wellstone and Pete Domenici Mental 

Health Parity and Addiction Equity Act of 2008 (MHPAEA), people will finally be able 

to receive treatment for mental health disorders.4

Deep within the Troubled Asset Relief Program (TARP) Act is the MHPAEA.  On 

October 3, 2008, the MHPAEA was signed into law, with many praises and some 

concerns.  The Act sets forth the provisions and amendments to the Employee Retirement 

 

 
* Juris Doctor Candidate, Loyola University Chicago School of Law, Class of 2012. Ms. Thomas is a staff 
member of Annals of Health Law. 

1. The Numbers Count: Mental Disorders in America, NAT’L INST. OF MENTAL HEALTH, 
http://www.nimh.nih.gov/health/publications/the-numbers-count-mental-disorders-in-america/index.shtml 
(last visited Oct. 8, 2010). 

2. AMERICAN PSYCHIATRIC ASSOCIATION, DIAGNOSTIC AND STATISTICAL MANUAL OF MENTAL DISORDERS 
(4th ed. 1994). 

3. See, e.g., Nancy Shute, Paying a High Price for Mental Health, 143 U.S. NEWS & WORLD REP. 
(SPECIAL REPORT) 60, 61 (Nov. 5, 2007) (revealing that the family of an eighteen year old diagnosed with 
Obsessive Compulsive Disorder pay almost $40,000 out-of-pocket because of limits to mental health 
coverage). 

4. Paul Wellstone and Pete Domenici Mental Health Parity and Addiction Equity Act of 2008, Pub. L. 
No. 110–343, 122 Stat. 3765, 3881 (2008) (to be codified at 42 U.S.C. § 201). 
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Income Security Act of 1974 (ERISA).5  The MHPAEA changes the Mental Health 

Parity Act of 2006 (MHPA) by supplementing and expanding the rules of the MHPA.6

The MHPAEA stands out as a good piece of legislation because it requires healthcare 

coverage for the diagnosis and treatment of disorders and diseases that are otherwise left 

untreated or under-treated.  First, this article will briefly explain the background of the 

passage of the Act and its general requirements.  Next, this article will explain who must 

comply with the new Act.  Then, the article will discuss the increased cost exemption 

provision of the Act and reveal some concerns from Congress.  Finally, this article will 

discuss the affordability of the increased cost exemption provision. 

 

II.  HISTORY OF HOW THE ACT CAME TO PASS AND WHAT IT REQUIRES 

Paul Wellstone (D-MN) and Pete Domenici (R-MN) worked for many years to pass a 

bill that would give patients similar healthcare coverage, notwithstanding whether the 

plan benefit was for a mental health, medical or surgical issue.  For decades, they fought 

to pass the MHPA.  In 1996, Wellstone and Domenici introduced the MHPA as an 

amendment to another healthcare bill.7  However, the MHPA did not make it beyond the 

House, and it was not until 1996 that the MHPA was passed as an amendment to 

ERISA.8  At that time, supporters threatened to filibuster if the amendment was removed 

for the bill, as it had been before.9  According to Domenici, small businesses of fewer 

than 50 employees are exempt but the act does apply to health plans covering 51 or more 

employees.10  Domenici asserts that the law provides parity for 82 million self-insured 

Americans and 31 million in plans under state regulation.11

MHPAEA requires group health plans and health insurers to provide mental health 

benefits on par with surgical and medical benefits.  Medical benefits typically include 

 

 
5. Id. (amending the ERISA amendments at sec. 512, §712). 
6. Lori Patrick, Mental Health Parity and Addiction Equity Act Regulations Take Effect on April 5, 2010, 

PILLSBURY WINTHROP SHAW PITTMAN LLP, 1 (Feb. 24, 2010), http://www.pillsburylaw.com/siteFiles/ 
Publications/3833916B8A971F11DC720356DE72E82E.pdf. 

7. Sara Nadim, The 2008 Mental Health Parity and Addiction Equity Act: An Overview of the New 
Legislation and Why an Amendment Should be Passed to Specifically Define Mental Illness and Substance 
Use Disorders, 16 CONN. INS. L.J. 297, 300 (2009). 

8. Id. at 300-01. 
9. Id. at 301. 
10. White House Expands Mental Health Benefits in $700B Bailout Bill, 16 Andrews Health L. Litig. 

Rep. 6 (Oct. 23, 2008). 
11. Id. 
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things like physician examinations, whereas surgical benefits include things like 

approved surgical procedures that take place in a hospital or clinic.  Health plans and 

insurance company benefits usually break down into two categories: financial 

requirements and treatment limitations.12  Financial requirements include such things as 

co-pays and deductibles.13 Treatment limitations include such things as office visit 

limits.14  In addition to financial and treatment requirements, if such plans provide for 

out-of-network surgical and/or medical benefits, then they must also provide for out-of-

network mental health and substance abuse disorder benefits.15

Health plans need to employ standards and terms that are recognized in the industry 

when defining mental health or substance use disorder benefits.

 

16  Standard terms are 

important so that no provider misclassifies a disorder to escape the parity requirements.17  

The regulations provide that plan terms defining whether benefits are mental health or 

substance use disorder benefits must be “consistent with generally recognized 

independent standards of current medical practice.”18  Such standards can be based on a 

state guideline, for example, and need not be based on a national standard.19  These 

provisions are a victory for Americans who need better and more affordable mental 

health treatment.20

III.  WHO IS REQUIRED TO COMPLY WITH THE ACT 

 

The MHPAEA applies to plans sponsored by private and public sector employers with 

more than 50 employees, including self-insured and fully insured arrangements.  This act 

also applies to health insurers who sell coverage to employers with more than 50 

 
12. U.S. DEP’T OF LABOR, THE MENTAL HEALTH PARITY AND ADDICTION EQUITY ACT OF 2008 

(MHPAEA) (Jan. 29, 2010), available at http://www.dol.gov/ebsa/newsroom/fsmhpaea.html. 
13. Id. 
14. Id. 
15. Id. at 2. The Department of Labor uses the term ‘substance use’ in place of ‘substance abuse.’ 
16. Interim Final Regulations Issued Implementing the Mental Health Parity and Addiction Equity Act of 

2008, DAVIS & HARMAN LLP 2 (Feb. 1, 2010), http://www.appwp.org/documents/mhp_regsummary-
dh020110.pdf. 

17. Interim Final Rules Under the Paul Wellstone and Pete Domenici Mental Health Parity and 
Addiction Equity Act of 2008, 45 C.F.R. § 146.136(a) (2010). 

18. Id. 
19. Id. 
20. Michelle Andrews, New Laws Expand Mental Health Coverage, KAISER HEALTH NEWS (Oct. 5, 

2010), http://www.kaiserhealthnews.org/Features/Insuring-Your-Health/mental-health-coverage.aspx. 
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employees.21  The Department of Treasury expects the MHPAEA to benefit the 

approximately 111 million participants in 446,400 ERISA-based employer group health 

plans, and an estimated 29 million participants in the approximately 20,300 public, non-

federal employer group health plans sponsored by state and local governments.22  The 

MHPAEA will affect approximately 460 health insurers, and at least 120 Managed 

Behavioral Health Organizations providing mental health or substance use disorder 

benefits in the group health insurance market.23

IV.  AN IMPORTANT EXEMPTION TO COMPLIANCE: THE INCREASED COST EXEMPTION 

 

The Increased Cost Exemption in the MHPAEA is a provision that providers can use 

to offset the costs associated with mental health benefits if the parity requirements are too 

burdensome.24  Under the MHPAEA, plans that comply with the parity requirements for 

one full year, are exempt from the parity requirements for the following plan year, if 

there is a two percent increase in actual total costs.  This allowance lasts for only for one 

year.25  In the year following, the provider must again comply with the parity 

requirements.26

 
21. U.S. DEP’T OF LABOR, supra note 12, at 1. 

  Thus, the increased cost exemption may only be claimed for alternating 

22. Interim Final Rules Under the Paul Wellstone and Pete Domenici Mental Health Parity and 
Addiction Equity Act of 2008, INTERNAL REVENUE BULLETIN, n.9, (May 3, 2010), 
http://www.irs.gov/irb/2010-18_IRB/ar09.html (last visited Oct. 8, 2010). (“The Department of Treasury 
estimates of the numbers of affected participants are based on DOL estimates using the 2008 CPS. ERISA 
plan counts are based on Department Of Labor estimates using the 2008 MEP-IC and Census Bureau 
statistics. The number of state and local government employer-sponsored plans was estimated using 2007 
Census data and DOL estimates. Please note that the estimates are based on survey data that is not broken 
down by the employer size covered by MHPAEA making it difficult to exclude from estimates those 
participants employed by employers who employed an average of at least 2 but no more than 50 employees 
on the first day of the plan year”). 

23. Id. at n.10. (“The Department of Treasury estimate of the number of insurers is based on industry 
trade association membership. Please note that these estimates could undercount small state regulated 
insurers.”). 

24. 29 U.S.C.A. § 1185a(c)(2)(A).  The cost exemption provision states: 
With respect to a group health plan (or health insurance coverage offered in connection with such a plan), if 
the application of this section to such plan (or coverage) results in an increase for the plan year involved of 
the actual total costs of coverage with respect to medical and surgical benefits and mental health and 
substance use disorder benefits under the plan (as determined and certified under subparagraph (C)) by an 
amount that exceeds the applicable percentage described in subparagraph (B) of the actual total plan costs, 
the provisions of this section shall not apply to such plan (or coverage) during the following plan year, and 
such exemption shall apply to the plan (or coverage) for 1 plan year. An employer may elect to continue to 
apply mental health and substance use disorder parity pursuant to this section with respect to the group health 
plan (or coverage) involved regardless of any increase in total costs. 

25. Interim Final Rules Under the Paul Wellstone and Pete Domenici Mental Health Parity and 
Addiction Equity Act of 2008, 29 C.F.R. § 2590.712(g) (2010). 

26. But if in this year the provider experiences and one percent increase in total costs, then the provider 
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plan years.27  The MHPAEA changed the former MHPA 1996 Increased Cost Exemption 

in several ways.28  The changes include: 1) raising the threshold for qualification from 

one percent to two percent for the first year for which the plan is subject to MHPAEA; 

(2) requiring certification by qualified and licensed actuaries who are members in good 

standing of the American Academy of Actuaries; and (3) revising the notice 

requirements.29

One Congressman supported the inclusion because “individuals suffering from mental 

health illnesses deserve access to adequate and appropriate health care.”

  The MHPAEA added these changes to make compliance (and non-

compliance) easier to identify. 

30  Likewise, 

another Congressman recognized that “. . .legislation could have proceeded on its own, 

without being attached to the emergency bailout bill.”31

V.  DISSENTERS OF INCREASED COST EXEMPTION 

  The Increased Cost Exemption 

is an effective mechanism in the parity requirements because it provides a way out for 

providers whose businesses might not be able to survive compliance. 

Some Congressmen do not think favorably of the MHPAEA, and in particular are 

critical of the Increased Cost Exemption provision.  Health providers and insurers are 

concerned about parity laws because of the potential for increased costs.32  Long before 

the MHPA or MHPAEA became law, employers and insurance companies were against 

full mental health parity requirements because of an estimated five to ten percent increase 

in costs.33  Policymakers, too, often argued that mental health care should not be covered 

because it is “too costly.”34

 
can again apply for the exemption from the parity requirements. 

 Opponents of the amendment point to problematic effects of 

27. 29 C.F.R. § 2590.712(g), supra note 25. 
28. Id. 
29. Id. (For example, an actuary who is in good standing will be more likely to come up with an accurate 

account of whether or not the total costs of compliance with the parity laws has resulted in a one percent 
increase to the total costs.  The notice and threshold requirements simply allow for open and clear 
understanding of what Congress expects from providers.) 

30. 154 CONG. REC. S10220-02, S10259, (daily ed. Oct. 1, 2008) (statement of Rep. Levin). 
31. 154 CONG. REC. S10220-02, S10260, (daily ed. Oct. 1, 2008) (statement of Rep. Feingold). 
32. Colleen L. Barry et al.. The Costs of Mental Health Parity: Still an Impediment?, 25 HEALTH AFFAIRS 

623, 623-624, (2006), http://content.healthaffairs.org/cgi/reprint/25/3/623.pdf. 
33. Shute, supra note 361. 
34. Barry, et al., supra note 32, at 624. 
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the “Increased Cost Exemption” provision.35  The dissenters address a risk of a “yo-yo” 

policy, arguing that because the exemption only lasts for one year, the benefits must be 

reinstated the following year.36

The dissenters’ main issue with the provision is that it is not easing the burden of 

providing for mental health benefits because the barriers to obtain the Increased Cost 

Exemption are burdensome in their own right.

 

37  This provision allows employers to 

claim a waiver from the parity requirement, but provides that the waiver would only be 

available for one year.38  After the waiver, the employer or insurer must comply with the 

parity rule and potentially suffer the cost increase for another period until cost exemption 

can be claimed again.39  It is “one year in, one year out, followed by another year in.”40  

Accordingly, dissenters argue that businesses would suffer an extreme burden from the 

provision.  They argue it would ultimately hurt both the beneficiaries of mental health 

and the businesses that provide the benefits.41

VI.  OVERSIGHT OF THE INCREASED COST EXEMPTION PROVISION 

  The dissenters’ viewpoints are important 

because the Increased Cost Exemption is meant to ease the burden of the MHPAEA 

requirements. 

It is not yet clear how the increased cost exemption will be implemented.  Many 

departments have asked for ideas and comments on how to implement the provision.42  

Regular processes for implementing medical benefit standards such as preauthorization, 

concurrent review, retrospective review, case management, and utilization review provide 

oversight for health benefits.43

 
35. H.R. REP. NO. 110-374(III) (2008) (Dissenters were Joe Barton, Nathan Deal, Cliff Stearns, Joseph 

R. Pitts, Michael Burgess, and Mike Rogers). 

  However, with the Increased Cost Exemption, it is 

36. Id. 
37. See supra text accompanying Part IV, fn. 29. 
38. H.R. REP. NO. 110-374(III), at 26 (2008). 
39. Id. 
40. Id. 
41. Id. 
42. For example, how does a plan provider count the one year rule for exemption? Does it use a calendar 

year, the medical plan year, or the date when the patient started using a given health benefit? How are plans 
regulated to make sure they do not exceed the exemption past one year? 

43. These processes are meant to provide only medically necessary treatments to patients and return the 
covered person to work only when medically advisable. Preauthorization in the process by which a health 
care service is approved by the insurer before it is allowed. Utilization review is a process used during 
preauthorization to ensure that the patient gets treatment that is necessary, covered by the patients plan, and 
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difficult to discern how many companies will qualify.44  Some states have experimented 

with the parity rules, and did not find a significant increase in costs, thus they were 

unable to reach the percentage increase required for the Increased Cost Exemption 

provision of the MHPAEA.45  These experiments show that the parity requirements do 

not necessarily hurt providers financially.  One study conducted with federal employees 

shows that new parity requirements are affordable for the provider.46

The federal study began in January of 2001 when the Office of Personnel Management 

directed health plans that provide benefits to federal employees to comply with a policy 

that required equality between medical care and mental health expenses.

 

47  The study 

involved approximately 250 health plans, which gives credence to the reliability of the 

results.48  The federal employees were to receive mental health and substance abuse 

services similar to general medical care with respect to deductibles, co-payments, and 

limits on physician visits and in-patient days.49  The study had several key findings.  One 

result was that costs associated with mental health services increased only at a similar 

rate to plans provided by large employers who did not offer parity for mental health 

covered expenses.50

 
backed by evidence based medicine. Concurrent review is the part of utilization review that takes place 
during the in-patient setting or an ongoing outpatient setting. Retrospective review is a peer review (other 
physician in similar practice) process that looks at the facts of the case after the patient receives a health care 
benefit. Case management is the process by which a treatment plan is developed to coordinate the necessary 
and covered treatments with firm goals to maximize recovery and return to work. See J. Scott Andersen, Is 
Utilization Review the Practice of Medicine?, 19 J. LEGAL MED. 431, 432-435 (1998) (for explanation of 
utilization management and utilization classifications. 

  There is almost a dichotomy of needs - regulators want to know how 

44. Nadim, supra note 7, at 308. 
45. See Kate Mulligan, More Data Confirm Affordability of Parity, 37 PSYCHIATRIC NEWS 18 (June 21, 

2002), http:// 
pn.psychiatryonline.org/cgi/content/full/37/12/18.; see also Nadim, supra note 7, at 308 (“For example, when 
Texas implemented parity for severe mental illnesses and substance use disorders, a study found that there 
was a decrease of fifty percent in per-member, per person cost. Managed care was also introduced at the same 
time. Similar results were found in North Carolina, and a study on the impact of mental health parity in 
California revealed that costs did not increase after one year.”). 

46. Kate Mulligan, Major Study of Parity Costs Proves Its Affordability, 40 PSYCHIATRIC NEWS 1 (Sept. 
16, 2005). http://pn.psychiatryonline.org/content/40/18/1.1.full?sid=c308356e-2057-4761-ab15-fa9b3b2926 
28; see also Goldman, et al., Behavioral Health Insurance Parity for Federal Employees, 354 NEW ENG. J. 
MED. 1378, 1384 (2006) (concluding that when coupled with management of care, implementation of parity 
in insurance benefits for behavioral health care can improve insurance protection without increasing total 
costs). 

47. Mulligan, supra note 46. 
48. Id. 
49. Id. 
50. Cost to Beneficiaries Declined, 40 PSYCHIATRIC NEWS 36 (Sept. 16, 2005), 

http://pn.psychiatryonline.org/content/40/18/36 (including other key findings: access to mental health 
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to provide oversight for a legislative provision, yet providers might never reach the 

threshold of financial change to trigger compliance with the requirement. 

VII.  CONCLUSION 

The MHPAEA is not intended to be a penalty to health providers and insurers.  Rather, 

it is a chance for people who suffer from mental health and addiction issues to get help.  

U.S. Representative Brian Baird, an original co-sponsor of the bill, said that the 

legislation is needed because almost all health care plans impose financial limitations and 

treatment restrictions on mental health and substance abuse benefits.51  Baird also 

remarked that despite state requirements to facilitate mental health inclusion in insurance 

plans, there was no federal standard for mental health care coverage before the passage of 

the bill.52  “Making the decision to get help is often the most difficult step, yet without 

this legislation, many who suffer from mental illness and addiction are being turned away 

by their insurance companies or being forced to pay for treatment entirely out of their 

own pocket.”53

The parity laws create equality of coverage for mental health and medical/surgical 

health issues.  The makers of the bill, in an effort to fairly measure the cost burden to 

insurers and providers, included the increased cost exemption provision as a way to share 

the implementation changes for mental health issues.  Making incremental changes such 

as this and sharing the burden make for realistic and reasonable legislation.  The 

alternating years requirement allows the industry to gauge the real costs of mental health 

treatment.  It gives some providers a chance to exempt themselves from the parity 

requirements if compliance would put the business entity at too much financial risk. 

  Sometimes the hardest thing for someone suffering from mental health 

problems to do is merely reach out.  Now they have an affordable way of doing so. 

In conclusion, some providers may be weary of the alternating years requirement and 

may therefore not even apply for the exemption.  Yet, exposure to market forces for 

mental health coverage may actually be good for patients and providers, since it could 

 
services also increased at a similar rate to large employers compared in the study, out-of-pocket costs 
declined for federal employees in comparison with employees of large employers in study, and two-thirds of 
plans incurred no additional administrative costs). 

51. White House Expands Mental Health Benefits in $700B Bailout Bill, supra, note 10. 
52. Id. 
53. Id. 
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naturally keep prices low.  Further regulatory guidance is still needed in many areas, and 

the interaction of the individual pieces of legislation remains unclear.  What is clear, 

though, is that the MHPAEA is a good piece of legislation because it gives equal 

coverage to disorders and diseases that otherwise may be left untreated, while keeping 

costs aligned with other medical and surgical benefit costs. 
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Cost-Effectiveness of the Military Health Care System 

Katie Tobin* 

I.  INTRODUCTION 

Although there are no specific provisions addressing military healthcare facilities in 

the Patient Protection and Affordable Care Act (PPACA), they are a vital part of society 

and the healthcare system. The military healthcare system is unique in that it is designed 

to benefit and assist all military personnel and their families.  In order to manage 

veteran’s health care, the Secretary of Defense will “design, establish and manage health 

care programs in such a manner as to promote cost-effective delivery of health care 

services in the most clinically appropriate setting.”1  The Department of Defense (DOD) 

has undertaken this role by creating the Military Health System (MHS), which provides 

health care to 9.6 million service members, veterans, and family members.2  Much of this 

care is provided through the 59 hospitals and 364 health clinics within the MHS, as well 

as the civilian facilities that are utilized by the military under various partnerships.3  MHS 

has the unique burden of serving two distinct, but not mutually exclusive, groups of 

individuals with different needs.4  The first group is composed of service members who 

depend on the MHS to provide capable, coordinated medical services anywhere and at 

any time for combat related care.5

 
* Juris Doctor Candidate, Loyola University Chicago School of Law, Class of 2012. Ms. Tobin is a staff 
member of Annals of Health Law. 

  The second group includes the family members of 

military service members, who depend on the system to capably assist them with their 

1. 38 U.S.C. § 1706(a) (2006). 
2. What is the MHS?, MILITARY HEALTH SYS., http://www.health.mil/About_MHS/Organizations/ 

Index.aspx (last visited Jan. 22, 2011). 
3. Id.; MILITARY HEALTH SYS., THE MILITARY HEALTH SYSTEM STRATEGIC PLAN: A ROADMAP FOR 

MEDICAL TRANSFORMATION 16 (2010), http://fhp.osd.mil/pdfs/MHS%20QDR%20Medical 
%20Transformation%20Roadmap.pdf [hereinafter ROADMAP]. 

4. ROADMAP, supra note 3, at 7. 
5. Id. 
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civilian medical needs.6

MHS’s mission encompasses three themes: (1) providing medical protection for 

communities, (2) supplying trained medical teams that can operate with the necessary 

flexibility for deployment, and (3) managing and delivering a superb health benefit.

 

7  

Through the Department of Defense, MHS has utilized the TriCare healthcare program to 

deliver quality medical benefits that service members, veterans, and their family 

members so rightly deserve.8  TriCare was established within MHS to provide healthcare 

plans with actual choices for military personnel, their families, and veterans based on 

health status, healthcare provider preferences, and location.9  The goal of TriCare is to 

coordinate the healthcare resources of the uniformed services and supplement them with 

the appropriate networks of civilian healthcare providers.10  TriCare seeks to assist a 

system that is constantly competing for DOD resources for training and equipping 

combat troops, by offering similar benefits at significantly lower out-of-pocket costs than 

other plans.11

The two other themes of MHS’s mission are unique to the task MHS seeks to 

accomplish.  Funds utilized by MHS need to be distributed in order to provide health care 

to service members, both at home and during deployment, while also providing standard 

medical care to their families.

  The ability of TriCare beneficiaries to obtain treatment at civilian facilities 

for a lower cost creates less of a burden on the DOD to finance military treatment 

facilities, and instead focus more resources on medical treatment for military personnel. 

12

 
6. Id. 

  While some may argue that expenditures could be better 

allocated for providing medical treatment to troops if funds were not also used for 

civilian medical needs, the fact remains that the beneficiaries also require, and deserve, 

ready access to medical facilities at an affordable cost.  The number of married military 

members is increasing, currently 93 percent of career personnel, senior enlisted and 

7. Id. at 8. 
8. See Health Care in the MHS, MILITARY HEALTH SYS., http://www.health.mil/About_MHS/ 

Health_Care_in_the_MHS.aspx (last visited Jan. 22, 2011). 
9. See TriCare, http://usmilitary.about.com/library/milinfo/allhands/bltricare.htm (last visited Jan. 22, 

2011). 
10. See Health Care in the MHS, supra note 8. 
11. See DEP’T OF DEF., FOCUSING ON THE NATION’S PRIORITIES 69 (2007), http://www.gpoaccess.gov/ 

usbudget/fy07/pdf/budget/defense.pdf. 
12. See Id. at 68. 
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senior officers are married.13  This increase indicates that there are more civilian 

beneficiaries living on or near bases. These beneficiaries are entitled to the medical care 

at the military treatment facilities, which if only equipped for military services, would not 

be able to provide.14

Additionally, it is important to note that TriCare allows beneficiaries to use civilian 

facilities at an affordable cost when military hospitals cannot provide for standard 

medical needs,

  The DOD should not provide funding for military specific hospitals 

only, while neglecting the families that live on military bases that also deserve quality 

medical access because of budgetary concerns. 

15 thereby enabling military healthcare facilities to focus more on the 

unique needs of the military when civilian facilities are available.  MHS understands the 

complex needs of the service members and their families, and attempts to utilize its 

budget to fairly allocate resources while providing the best care for all MHS 

beneficiaries.16

II.  THE COST OF MILITARY HEALTH CARE 

 

One responsibility of the DOD is to determine how much of its budget will go towards 

medical care for military service members and their families.17  The DOD  requested a 

total budget of $548.9 billion for 2011.18  These funds are allocated for current support in 

overseas operations, maintaining ready force and trained military service members, 

access to medical care for all 9.6 million beneficiaries, and supporting Wounded Warrior 

Transition Units and other areas that improve the care provided to wounded service 

members.19  The budget allocated $30.9 billion for overall medical care, which is an 

increase of 5.8 percent over the 2010 budgeted level.20

The DOD’s budget for 2011 specifically apportions other necessary healthcare 

 

 
13. Military Housing Privatization, OFFICE OF THE DEPUTY UNDER SECRETARY SEC’Y OF DEFENSE., 

http://www.acq.osd.mil/housing/housing101.htm (last visited Jan. 22, 2011).  In 2002, 58 percent of military 
personnel were married, up from 51 percent twenty years earlier. 

14. Id. 
15. See Find a Doctor, TRICARE, http://tricare.mil/mybenefit/home/Medical/FindingAProvider (last 

visited Jan. 22, 2011). 
16. See ROADMAP, supra note 3, at 7. 
17. Budget of the U.S. Government: Fiscal Year 2011, OFFICE OF MGMT. & BUDGET, 55 (2010), 

http://www.whitehouse.gov/sites/default/files/omb/budget/fy2011/assets/budget.pdf [hereinafter Budget]. 
18. Id. 
19. Id. 
20. Id. at 57. 

http://www.acq.osd.mil/housing/housing101.htm�
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spending.  While MHS provides for the families of service members, a large amount of 

health care spending goes toward the distinctive medical care that service members 

require.21  The DOD anticipates needing $669 million to provide care specifically to 

service members with traumatic brain injury and psychological health needs.22  They also 

requested an additional $250 million for the continued support of traumatic brain injury 

and mental health research.23  While some may deem such costs excessive for the 

military, all of society can benefit from the information gained through MHS research, 

and it is especially important to the military given the particular risks and injuries service 

members face.  One example of society’s benefit from MHS research is the 

improvements in medical treatment for burn victims that the U.S. Army Burn Center has 

been researching.24  The U.S. Army Burn Center focuses on developing a new system to 

improve burn resuscitation management by reducing the volume of fluids given to 

patients.25  This system can improve critical care medicine in military and civilian 

facilities by providing real time bedside augmentation of medical expertise.26

III.  COST CONCERNS OF MILITARY HEALTH CARE 

  Civilian 

medical providers will be able to ensure that burn victims are receiving the best treatment 

possible because they will be able to utilize the system that the U.S. Army has developed. 

Military hospitals provide treatments for unique injuries, yet many still question the 

need for such elaborate facilities that also assist civilians with their non-emergency 

medical needs.27  The DOD is also concerned that important funds are being allocated to 

areas where civilian hospitals are just as helpful.28

 
21. See Id. 

  In 2000, the military evaluated 

emergency departments that could be eliminated because the same services could be 

22. Id. 
23. Budget, supra note 17, at 57. 
24. Mike Feeley, U.S. Army Medical Research Command Approves Burn Decision Support System for 

Fast Track Acquisition, MILITARY HEALTH SYS., http://www.health.mil/News_And_Multimedia/Releases/ 
detail/10-10-12/U_S_Army_Medical_Research_Command_Approves_Burn_Decision_Support_System_for_ 
Fast_Track_Acquisition.aspx (Last visited Jan. 22, 2011). 

25. Id. 
26. Id. 
27. Letter from Stephen P. Backhus, Dir., Veterans’ Affairs & Military Health Care Issues, to Steven 

Buyer, Honorable Chairman, Subcommittee on Military Personnel (Mar. 13, 2000) (regarding Military 
Treatment Facilities and emergency department utilization) [hereinafter Letter from Stephen P. Backhus]. 

28. Id. at 2. 
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effectively provided through civilian emergency departments.29  The Air Force conducted 

an audit in 1997 where it determined that eleven of the eighteen military treatment 

facilities’ emergency departments could be closed because emergency care could be 

accessed through nearby civilian facilities.30  While costs vary for the military in 

providing access to civilian facilities, the Air Force determined that it could save $31 

million over a six-year period if civilian hospitals were utilized instead of Air Force 

military treatment facilities.31  The military recognizes these cost-saving measures and 

desires to enhance them as much as the beneficiaries who want to save money.  An MHS 

strategic plan set forth in 2005 discussed the need to consolidate certain medical centers 

in order to improve operations by reducing unnecessary infrastructure and rationing staff, 

as well as the need to eliminate inpatient services at smaller facilities in communities 

with adequate civilian healthcare.32  As of 2005, civilian partners through Managed Care 

Support Contracts delivered seventy percent of the care for DOD beneficiaries.33

However, it is not possible to close down all emergency departments within military 

treatment facilities in favor of civilian hospitals.  Due to the location of certain bases, 

some emergency departments need to stay open to ensure accessible treatment for 

patients in need.

 

34  Additionally, many bases depend on the emergency department to 

conduct training to prepare physicians for wartime duties and provide expedient services 

during high-risk training exercises.35  The MHS is always evolving as it ensures quality 

support for wartime deployments, active duty members, retirees, and family members.36  

One approach the DOD has undertaken is to close or downsize military treatment 

facilities in favor of outpatient clinics that can still treat the specific needs of military 

service members at lower costs.37

 
29. Id. 

  The consolidation of medical centers in Washington 

D.C. and San Antonio resulted in reducing unnecessary infrastructure, rationing staff, and 

30. Id. at 4. 
31. Id. 
32. See ROADMAP, supra note 3, at 11. 
33. Id. at 16. 
34. Letter from Stephen P. Backhus, supra note 27, at 2. 
35. Id. at 5. 
36. See id. at 2. 
37. See id. at 3. 
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providing tailored and focused environments for Graduate Medical Education.38

IV.  WHY HEALTH CARE COSTS FOR MILITARY HOSPITALS ARE NECESSARY 

 

In 2007, inadequate conditions at the Walter Reed Army Medical Center’s outpatient 

facility were revealed to the public.39  The Washington Post exposed the substandard 

conditions at Walter Reed, including outpatient neglect, poor living conditions for 

patients, and a lack of organization, which prohibited patients from being properly 

treated.40  Since then, the Army and the DOD have worked to reinvent the way the 

military supports injured service members.41  A major advancement includes earlier 

assessments of ongoing medical needs through assigning service members to the Warrior 

Transition Unit, which allows for an extended treatment program after discharge.42  A 

Warrior Transition Battalion at Brooke Army Medical Center has taken the approach of 

using animal assisted therapy to help wounded warriors with their occupational therapy.43  

The focus of this treatment is to use dogs to elevate moods and reduce stress among 

wounded service members.44  The need to assist these service members with 

rehabilitation beyond medical care is one of the many distinguishing features of military 

treatment facilities.  The Wounded Warrior Care program also seeks to improve the 

coordination of health care for retired service members with the Department of Veterans’ 

Affairs, which shares a concern over the medical well being of all wounded troops.45

One of the biggest realities the military and medical field now face is the amount of 

unseen injuries troops incur, many that are just as life threatening as the visible ones.

 

46

 
38. See ROADMAP, supra note 3, at 11. 

  

Because of this continuous threat to the troops, the military is focusing on the 

39. Tisha McCready Jones, Healthcare Facilities: Year End Report 2008, HEALTH POLICY TRACKING 
SERVICES 20 (Jan. 5, 2009). 

40. Anne Hull & Dana Priest, Editorial, Hospital Officials Knew of Neglect, WASH. POST, Mar. 1, 2007, 
at A14. 

41. Jones, supra note 39, at 20. 
42. Id. 
43. Chondre Perry, Study focuses on Use of Animal Assisted Therapy in Warrior Transition Battalion, 

MILITARY HEALTH SYS. (Sept. 2, 2010), http://www.health.mil/News_And_Multimedia/News/detail/10-09-
02/Study_Focuses_on_Use_of_Animal_Assisted_Therapy_in_Warrior_Transition_Battalion.aspx. 

44. See id. 
45. Wounded Warrior Care, MILITARY HEALTH SYS., http://www.health.mil/About_MHS/ 

Health_Care_in_the_MHS/Wounded_Warrior_Care.aspx (last visited Jan. 22, 2011). 
46. Donna Miles, Military progresses in identifying, treating brain, mental Injuries, MILITARY HEALTH 

SYS. (Sept. 22, 2010), http://www.health.mil/News_And_Multimedia/News/detail/10-09-22/Military_ 
Progresses_in_Identifying_Treating_Brain_Mental_Injuries.aspx. 
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development of medical care for traumatic brain injuries.47  The exposure to roadside 

bombs and other blasts causes physical changes in the brain, many of which go 

undiagnosed.48  The Naval Medical Center is a leader in advancing treatment for 

traumatic brain injuries and has earned its success through combining medical specialties 

to treat a single clinical problem—the psychological health and brain-injury effects of 

combat.49  The Medical Center’s team of physicians consists of brain specialists as well 

as psychologists and physical therapists.50  The Naval Medical Hospital has taken on this 

collaborative approach to treat every wounded warrior at the facility, and has proven 

incredibly effective in diagnosing patients quickly and providing the most beneficial 

treatment for each case.51

Part of this routine is the treatment for mental health disorders, which has become the 

most common reason for hospitalization for military service members in 2009.

 

52  The 

major mental health issues facing military members include depression, substance abuse, 

anxiety, and post-traumatic stress disorder.53  In 2009, there were 17,538 hospitalizations 

for mental health issues among the military and 11,156 for injuries and battle wounds.54 

One explanation for the recent increase in mental health disorders is that these disorders 

take time to develop, and the troops are facing more psychological stress due to 

prolonged exposure to combat and multiple tours.55  The mental healthcare troops require 

is proving to be a costly endeavor, but one that the MHS needs to provide, if troops are 

going to properly recover from their deployments.56

Additionally, the research and techniques being developed by physicians at these 

military treatment facilities can only better serve the rest of society.  Emergency response 

units at civilian hospitals can learn from military treatment options because the military 

 

 
47. Budget, supra note 17 at 57. 
48. Miles, supra note 46. 
49. Id. 
50. Id. 
51. See Donna Miles, Collaboration Improves Treatment of Unseen Scars of War, MILITARY HEALTH 

SYS. (Sept. 24, 2010), http://www.health.mil/News_And_Multimedia/News/detail/10-09-
24/Collaboration_Improves_Treatment_of_Unseen_Scars_of_War.aspx. 

52. Gregg Zoroya, Mental Care Stays Are Up In Military, USA TODAY (May 14, 2010), 
http://www.usatoday.com/news/military/2010-05-14-mental-health_N.htm. 

53. Id. 
54. Id. 
55. Id. 
56. See Id; see also Budget, supra note 17, at 57 (specifying that 919 million dollars in the budget is for 
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has been dealing with issues such as explosions, weapons of mass destruction, and other 

injury causing events that affect people outside of the military.57  Physicians have 

encouraged civilian trauma centers to learn from the military treatment of trauma cases 

because trauma cases are not only specific to the military; trauma related injuries are the 

leading cause of death among people under the age of 45 in the United States.58  The 

military has a very specific system for treating injured troops from the battlefield to the 

treatment center, and many feel that civilian physicians can learn from this regimented 

system.59  Lieutenant General Green, Air Force Surgeon General, stressed the importance 

of learning from each other on a recent visit to a civilian hospital.60  He admired the 

trauma levels developed at the facility, while also acknowledging a substantial difference 

between military treatment facilities and many civilian facilities–military treatment 

facilities are not focused on making income, but rather on making the best use of the 

federal dollar, a goal they are constantly trying to achieve.61

V.  CONCLUSION 

 

Healthcare costs require a constant evaluation of benefits offered and gains achieved, 

and the military healthcare system is no exception.  The Military Health System is 

constantly working to improve the needs of the troops and their families, and it has 

achieved enormous success with the funds available.  While it may appear more cost-

effective to separate the service members’ medical care from that of their families, the 

important fact remains that families need the same immediate access to care that is 

available to the service members, which often times requires the ability of military 

facilities to care for civilians.  The location of facilities and the need for expedient 

medical services must be taken into consideration when determining how to best provide 

for all MHS beneficiaries, and the military has worked on this balancing act with great 

attention towards all parties.  When possible, the military prefers the ability to utilize 

 
traumatic brain injury and mental health research and care). 

57. Air Force Surgeon General Visits Local Hospital, WFMZ-TV, http://www.wfmz.com/lehigh 
valleynews/24959671/detail.html (last visited Jan. 22, 2011) [hereinafter Surgeon General Visits Local 
Hospital]. 

58. See Tony Perry, Leading Surgeon Urges Civilian Trauma Healthcare to Follow Military’s Lead, 
L.A. TIMES (Sept. 12, 2010), http://articles.latimes.com/2010/sep/12/local/la-me-trauma-20100913. 

59. See Id. 
60. Surgeon General Visits Local Hospital, supra note 57. 
61. Id. 
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civilian healthcare facilities because it increases the budget for other areas of health care 

within the system. 

The unique needs within the MHS require it to continuously adapt to the current 

situation.  Right now, the needs of the MHS are to provide quality care to injured troops, 

to continue research on specific injuries impacting the troops, and to make quality care 

available to all family members of the troops.  The money spent on health care within the 

military does not go to waste, it continues to help those serving the country as well as 

developing advances in technology that can benefit all Americans. 
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Preexisting Conditions 
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I.  INTRODUCTION 

The dictionary definition of the word “perfect” is “being entirely without fault or 

defect.”1  However, what happens to an individual’s insurance coverage when their 

health is less than perfect?  Traditionally, the United States health care system, including 

insurance companies, has viewed individuals with less than perfect health as costly 

liabilities, thus resulting in the denial or cancellation of insurance coverage.2  

Subsequently, these individuals are often left without adequate or viable health care 

coverage options.3

This article will address gaps in the American health care system, particularly those 

disparities that exist for individuals with preexisting medical conditions.  Furthermore, it 

will analyze the current state of access to health care for people with preexisting medical 

conditions in light of recent health care legislation passed during the Obama 

Administration.  In particular, this article will explore the Preexisting Condition 

Insurance Plan (PCIP), which aims to “bridge the gap” to 2014 when insurance coverage 

will be open to all individuals regardless of adverse medical diagnoses or preexisting 

conditions. 

  Therefore, the end result has been devastating for the many 

Americans deemed by insurance companies to have preexisting conditions. 

 
*Juris Doctor Candidate, Loyola University Chicago School of Law, Class of 2012.  Ms. Kokoczka is a 
staff member of Annals of Health Law. 

1. THE AMERICAN HERITAGE DICTIONARY 973-74 (1st ed. 1975). 
2. Coverage Denied: How the Current Health Insurance System Leaves Millions Behind, 

HEALTHREFORM.GOV, http://www.healthreform.gov/reports/denied_coverage/index.html (last visited Apr. 7, 
2011) [hereinafter Coverage Denied].). 

3. See U. S. DEP’T OF HEALTH AND HUMAN SERV., NEW REPORT: 129 MILLION AMERICANS WITH A PRE-
EXISTING CONDITION COULD BE DENIED COVERAGE WITHOUT NEW HEALTH REFORM LAW (2011) [hereinafter 
HHS NEWS RELEASE: 129 MILLION AMERICANS]. 



87 Annals of Health Law Advance Directive [Vol. 20, 2010] 
LESS THAN PERFECT 

 

II.  A LEADER’S PERSPECTIVE 

President Barack Obama’s battle with the health care industry began long before his 

presidency.  While campaigning for the 2008 presidential election, then Senator Obama 

often “spoke of his dying mother’s struggle to persuade her insurer to cover her cancer 

treatments.”4  In a March 2010 e-mail message to supporters outlining the reasons 

Congress should pass the health care reform plan, President Obama again referenced a 

vivid recollection of his dying mother as she lay in her hospital bed “on the phone . . . 

arguing with insurance companies instead of focusing on getting well and spending time 

with her family.”5  Obama’s mother, Ann Dunham, succumbed to ovarian and uterine 

cancer on November 7, 1995 at the age of 52.6

President Obama used his mother’s experience as an example of why lawmakers 

should tackle insurance coverage difficulties and denials head on,

  Eventually, Ann’s less than perfect health 

forced her to experience insurance coverage difficulties while battling a deadly disease.  

It is evident that regulation of insurance companies’ practices is necessary to ensure fair 

health coverage opportunities for all Americans, including those with less than perfect 

health. 

7 and in late March of 

2010, Congress passed the President’s landmark health care legislation.8  Under the 

Patient Protection and Affordable Care Act (PPACA), Americans will not be denied 

insurance coverage or have their coverage cancelled due to preexisting health 

conditions.9  Though “[c]onsumers and policy makers will be crossing treacherous terrain 

as they make the transition to a new health care system in the next three and a half 

years,”10

 
4. Kevin Sack & Sheryl Gay Stolberg, Obama Says Health Law Shouldn’t Be Excuse to Raise Rates, 

N.Y. TIMES, June 22, 2010, http://www.nytimes.com/2010/06/23/health/policy/23health.html. 

 Americans can eventually rest assured that having less than perfect health does 

not mean they must have less than perfect health care.  In fact, by 2014, insurance 

5. Melanie Hunter-Omar, Obama Evokes His Dying Mother in Health Care Reform Push, 
CNSNEWS.COM, Mar. 17, 2010, http://www.cnsnews.com/news/article/62961. 

6. Amanda Ripley, The Story of Barack Obama’s Mother, TIME, Apr. 9, 2008, 
http://www.time.com/time/nation/article/0,8599,1729524,00.html/. 

7. Melanie Hunter-Omar, Obama Evokes His Dying Mother in Health Care Reform Push, supra note 5. 
8. Robert Pear, Covering New Ground in Health System Shift, N.Y. TIMES, Jan. 28, 2011, 

http://www.nytimes.com/2010/08/03/health/policy/03insurance.html. 
9. COVERAGE DENIED, supra note 2. 
10. Robert Pear, Covering New Ground in Health System Shift, supra note 8. 
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coverage will be a requirement for most Americans regardless of medical history.11  But 

until then, the people most likely to purchase private insurance are the sick and infirm.12  

The health care and insurance industries recognize these individuals as clients plagued by 

preexisting conditions that translate into huge financial risks.13

III.  “PREEXISTING CONDITION:” THE OMNIPRESENT EXPRESSION 

 

In the last few years, “preexisting condition” has become an omnipresent phrase, often 

mentioned in political banter.  Both sides of the party line have utilized this phrase to 

either bolster or oppose each side’s view of health care restructuring programs.  

However, politicians and media have used the expression liberally and to such a degree 

that its true meaning has become unclear.  Uncovering what this phrase actually means 

involves a basic understanding of common American insurance program principles and 

practices prior to PPACA. 

Preexisting conditions refer to any medical condition that existed before someone 

applies for or enrolls in a new health insurance policy.14  “Anywhere from 50 to 129 

million . . . Americans under [the] age of 65 have some type of pre-existing condition.”15  

Examples of preexisting conditions include but are not limited to heart disease, cancer, 

asthma, high blood pressure, and arthritis.16  Generally, an insurance company deems the 

diagnosis as detrimental to its business, essentially denoting individuals with such 

conditions as excessive liabilities.17  Interestingly, medical conditions qualifying as 

preexisting conditions from insurance companies’ perspectives range from commonplace 

conditions like heart disease to more serious diseases like cancer.18  They can even 

include minor conditions like “hay fever, asthma, or previous sports injuries” and can 

trigger high premiums or denials of coverage.19

 
11. Id. 

  In February 2010, United States 

Representative Louise Slaughter (New York) stated at a White House health summit on 

preexisting conditions that these conditions are “cruel . . . capricious, and . . . done only 

12. Id. 
13. See generally id. 
14. See COVERAGE DENIED, supra note 2. 
15. HHS NEWS RELEASE: 129 MILLION AMERICANS, supra note 3. 
16. Id. 
17. See generally COVERAGE DENIED, supra note 2. 
18. Id. 
19. Id. 
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to enhance the bottom line.”20  Representative Slaughter went on to call attention to an 

alarming category of preexisting conditions—domestic violence.21  Domestic violence is 

considered a “preexisting condition on the ground . . . that if you’ve been unlucky enough 

to get yourself beaten up once you might go around and do it again.”22

Insurance companies’ definition of what constitutes preexisting conditions is often 

shocking.  The Department of Health and Human Services Secretary, Kathleen Sebelius, 

has said, “[f]or too long, Americans with pre-existing conditions have been locked out of 

our health insurance market.”

 

23  Imagine a one-day-old newborn being denied insurance 

coverage because he or she is considered “obese.”  Alex Lange, “a chubby, dimpled, 

healthy and happy four-month-old,” was denied health insurance because he was deemed 

“fat.”24  Undoubtedly, Alex’s “preexisting condition—obesity—ma[de] him a financial 

risk.”25

Thus, insurance companies’ responses to such medical diagnoses are often alarming as 

the companies deny or cancel insurance coverage based on adverse diagnoses or 

preexisting conditions.  Typically, American insurance companies use preexisting 

conditions as excuses to remove individuals with conditions from existing coverage 

plans.  Insurance companies have commonly engaged in rescission, an adverse practice 

whereby an insurance company reviews an individual’s initial health status questionnaire 

after he or she is diagnosed with what is deemed an expensive condition and then cancels 

the insurance coverage. 

  It is it unfortunate that even brand new human life is at the mercy of powerful 

insurance company bureaucrats and their practices.  As in the case of Alex Lange, denial 

of health care based on medical conditions happens every day in America. 

26

 
20. Rep. Louise Slaughter Makes Remarks on Preexisting Conditions at White House Health Summit, 

WASH. POST, Jan. 28, 2011, http://www.washingtonpost.com/wp-dyn/content/article/2010/02/25/AR201 
0022503133.html. 

  In most states, that individual’s insurance coverage could be 

cancelled based on a previously undiagnosed medical illness, like asthma, even if the 

21. See generally id. 
22. Id. 
23. Saundra Young, HHS Unveils Insurance Plan for Those with Pre-existing Conditions, CNN HEALTH, 

Jan. 28, 2011, http://articles.cnn.com/2010-06-30/health/health.insurance.plan_1_health-coverage-coverage-
gap-health-insurance?_s=PM:HEALTH. 

24. Nancy Lofholm, Heavy Infant in Grand Junction Denied Health Insurance, DENVER POST, Jan. 28, 
2011, http://articles.cnn.com/2010-06-30/health/health.insurance.plan_1_health-coverage-coverage-gap-
health-insurance?_s=PM:HEALTH. 

25. Id. 
26. COVERAGE DENIED, supra note 2. 
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illness is unrelated to the expensive condition being treated, like cancer, or if the 

individual “was not aware of the condition at the time.”27 Rescission has saved insurance 

companies millions of dollars.28  Recently, a Congressional investigation that spanned a 

five-year period and studied three large insurance companies revealed that the companies 

saved $300 million dollars in medical claims.29

Unfortunately, sometimes people are either born with or acquire adverse medical 

conditions during their lifetime.  It has become apparent that such individuals are 

essentially powerless against arguably prejudicial diagnoses that give insurance 

companies the incentive to deny or terminate insurance coverage.  Routine situations 

whereby an individual cannot retain or maintain insurance based on the adverse diagnosis 

seem to consistently involve medical conditions that require the help of insurance 

coverage dollars to treat.

 

30  When an insurance company decides to rescind insurance 

coverage, the individual is often left with few options since health care and drug costs can 

frequently be astronomical and, thus, unaffordable.  The unfortunate consequence of 

rescission or denial of insurance coverage is that people who cannot afford to pay out of 

pocket health care costs decline in health and may die prematurely when known 

treatments exist.  However, PPACA will help save lives by covering services, like 

chemotherapy, that may have been previously unavailable to individuals who could not 

secure or maintain insurance coverage.31

IV.  PPACA: TRANSFORMING INSURANCE INDUSTRY PRACTICES 

  Thus there is hope, and this hope comes in the 

form of a new health care package that will protect millions of Americans from the 

unfortunate circumstances resulting from current health insurance practice pitfalls. 

PPACA “provides affordable, accessible health care for all Americans, builds on the 

existing health care system, and uses existing providers, doctors, and plans.”32

 
27. Id. 

  While 

exorbitant health care costs and rescission practices have been common pitfalls in the 

28. Id. 
29. Memorandum from Comm. on Energy and Commerce Staff to Members and Staff of the Subcomm. 

on Oversight and Investigations (Jun. 16 2009) (on file with author). 
30. Saundra Young, HHS Unveils Insurance Plan for Those with Pre-existing Conditions, supra note 23. 
31. HHS NEWS RELEASE: 129 MILLION AMERICANS, supra note 3. 
32. The Obama-Biden Plan, CHANGE.GOV, http://change.gov/agenda/economy_agenda/ (last visited Apr. 

7, 2011). 
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American health care system for those with preexisting conditions, PPACA seeks to 

transform the current industry’s practices into a new operation, whereby comprehensive 

benefits will be available at fair and stable premiums.33  This plan will lead the health of 

Americans into the twenty-first century by making insurance coverage affordable for all 

Americans, even those with adverse and expensive medical diagnoses that, at one time, 

would have made coverage unrealistic.34  The objective of this new and promising 

legislation is to “make health insurance work for people and businesses—not just 

insurance and drug companies” as it has in the past and to promote public health.35  In 

order to achieve the goal of providing affordable insurance coverage for all Americans 

regardless of health status, the President intends to monitor the industry’s behavior, 

regulating prior commonplace practices like rescission and denial of coverage based on 

preexisting conditions.36

The first to benefit from new health care changes are children under nineteen years of 

age.

 

37  As of September 23, 2010, the new law—PPACA—”makes it illegal for insurance 

companies to discriminate against children under 19 with preexisting conditions.”38 

PPACA benefits children like Alex Lange, the “obese” infant, and provides for a country 

willing to accept children born with less than perfect health.  Eventually, PPACA will 

protect any American with less than perfect health from discrimination by insurance 

companies.39 However, this protection will not take effect for those who are nineteen 

years old and older until 2014.40

In the meantime, the government strategized a program to bridge the gap and provide 

immediate relief for anyone who has a preexisting condition—Pre-Existing Condition 

Insurance Plan (PCIP).

 

41

 
33. Id. 

  This plan, entirely funded by the federal government with $5 

34. See generally id. 
35. Id. 
36. Sack & Stolberg, supra note 4. 
37. Nancy DeParle, Insurance for Americans with Pre-Existing Conditions, THE WHITE HOUSE BLOG 

(Jul. 29, 2010, 8:40 AM), http://www.whitehouse.gov/blog/2010/07/29/insurance-americans-with-pre-
existing-conditions. 

38. Id. 
39. Id. 
40. Id. 
41. Id. 
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billion dollars coming from the PPACA,42 offers coverage for the uninsured if they have 

not had coverage for at least six months and are unable to obtain coverage due to a 

preexisting condition like diabetes.43  It will help bridge the gap into 2014 when it will 

becomes illegal for insurance companies to discriminate against anyone with a 

preexisting condition by making insurance coverage available at the same rate as it is for 

a person without the same adverse medical diagnosis.44

The government modeled PCIP after the highly successful Children’s Health Insurance 

Program (CHIP).

 

45  Under PCIP, the government is providing states’ legislatures 

maximum flexibility in how each chooses to run its health care programs.46  PCIP will 

allow states to base their programs on each states’ individuals needs as long as basic 

requirements are met as it did with CHIP.47  PCIP is not based on income, nor does it 

charge higher premiums for certain medical conditions.48  Instead, participants’ insurance 

premiums will not be any more costly than the standard individual’s health insurance 

premium in their state.”49

V.  CONCLUSION: BUILDING BLOCK FOR CHANGE 

 

Health care reform in the United States has long been a necessity, and the Obama-

Biden plan aims to strike the balance between the two extremes Americans are often 

faced with: government-run health care, which translates into higher taxes, or letting 

insurance companies operate unethically without following rules.  The new coverage 

programs will help by “reducing medical debt, improving health and worker productivity 

and reducing the amount of uncompensated care provided to the uninsured, potentially by 

billions of dollars.”50

 
42. U. S. DEP’T OF HEALTH AND HUMAN SERV., HHS SECRETARY SEBELUS ANNOUNCES NEW PRE-

EXISITING CONDITION INSURANCE PLAN (2010) [hereinafter HHS NEWS RELEASE: NEW INSURANCE PLAN]. 

  The elimination of preexisting conditions will take away an 

element of unfair and unnecessary power that insurance company bureaucrats have 

possessed for far too long.  More importantly, the Obama-Biden plan will create a sense 

43. Id. 
44. DeParle, supra note 37. 
45. HHS NEWS RELEASE: NEW INSURANCE PLAN, supra note 42. 
46. Id. 
47. Id. 
48. Id. 
49. Id. 
50. DeParle, supra note 37. 
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of security and comfort to those with the misfortune of having less than perfect health. 

Many health conditions affect individuals of all races, backgrounds, genders, and ages 

as a result of no fault of their own.  Is it fair to punish these individuals who have less 

than perfect health?  Apparently, the Federal Government, under the direction of 

President Obama, does not think so, and the insurance industry will be required to react 

to new good faith industry regulations, like the Preexisting Condition Insurance Plan. 
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I.  INTRODUCTION 

The Patient Protection and Affordable Care Act (PPACA) has initiated the 

implementation of sweeping changes to the general structure of the American healthcare 

system.1  However, the PPACA has not been without controversy, as it received both 

praise and condemnation from both sides of the political aisle.  This is largely because of 

three of its controversial components.  Specifically, (1) the mandatory purchase of 

insurance by individuals, (2) the inability of a private insurer to deny an applicant based 

on a preexisting condition, and (3) the projected impact on premiums and cost of care.2

 
* Juris Doctor Candidate, Loyola University Chicago School of Law, Class of 2011. Mr. Maratea is a 

  

Although independent to some extent, these provisions are inextricably connected to one 

another and affect both the insurer and insured.  A major component of the structural 

changes to health care brought about by the PPACA involves the insurance industry and 

has resulted in the creation a number of obstacles insurers will need to confront and 

overcome.  This text seeks to address the nature of these changes and their short and 

long-term impact on the cost of healthcare to insurers and individuals alike.  This article 

will begin by discussing the basic framework of the insurance industry.  It will then 

address the changes imposed on insurance markets via the PPACA.  The article will 

staff member of Annals of Health Law.  I would like to thank Joseph Van Leer, Andrew Whiting, Bridgette 
Blair, Matthew Vidal, and Jimmy for their continued support.   

1. Patient Protection and Affordable Care Act, Pub. L. No.111-148, 124 Stat. 461 (2010) [hereinafter 
PPACA]. It is important to note, however, that the constitutionality of this Act has been successfully 
challenged in a Florida District Court and the Supreme Court has yet to hear this issue or their opinion. See 
Florida ex rel. Bondi v. U.S. Dept. of Health & Human Servs., 3:10-CV-91-RV EMT, 2011 WL 285683 
(N.D. Fla. Jan. 31, 2011), order clarified by 3:10-CV-91-RV/EMT, 2011 WL 723117 (N.D. Fla. Mar. 3, 
2011). 

2. See HINDA CHAIKIND ET AL., CONG. RESEARCH SERV., R40942, PRIVATE HEALTH INSURANCE 
PROVISIONS IN PPACA (P.L. 111-148) (Apr. 15, 2010). 
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primarily focus on two components of the PPACA: (1) the insurance mandate, and (2) the 

elimination of pre-existing injury discrimination.  I will then conclude be arguing that 

these changes will lead to higher premiums and an infringement on private markets. 

II.  INSURANCE IN A NUTSHELL 

Insurers normally categorize their customers between two segments: the self-insured 

market, which is largely employer-based plans, and the small-group/individual market.3  

In the self-insured market, employers bear the financial risk for an employee’s health and 

the insurer usually assumes the role of a third-party administrator.4  The federal 

Employment Retirement Income Security Act (ERISA) primarily governs this market.5  

Conversely, in the small group and individual markets, insurers take on a more traditional 

role in assuming the financial risk of the insured’s illnesses and are governed by state 

insurance regulations. 6

At its most basic level, health insurance spreads the cost of health care across a pool of 

individuals to maintain solvency through using premium revenue from those currently 

without medical expenses to pay for those in the plan whose incurred expenses at the 

time are above their individual premium payment.

 

7  Participants in the same insurance 

plan are said to be in the same “risk pool.”8  These risk pools are only functional if they 

include enough healthy individuals to keep aggregate healthcare expenditures lower than 

premium costs in order to cover those who are ill.9  Generally, the larger the population 

in the pool, the more predictable and stable premiums are because the high outlier costs 

of a few are spread out across many individuals.10

 
3. Troyen A. Brennan & David M. Studdert, How Will Health Insurers Respond to New Rules Under 

Health Reform, 29 HEALTH AFF. 1147, 1147 (2010). 

  To ensure reasonably predictable and 

stable costs, insurers attempt to maintain risk pools of individuals with health needs 

similar to or better than that of the general population. 

4. Id. 
5. Id.  Self-Insured markets are comprised of companies that bear a lot of the risk of the healthcare 

payment for employees and limit the liability and exposure of an insurance corporation. Individual markets 
are built of those who privately seek insurance for themselves and do not obtain it through work. 

6. Id. 
7. Lawrence O. Gostin & Elenora E. Conners, Health Care Reform in Transition- Incremental Insurance 

Reform Without an Individual Mandate, 303 JAMA 1188, 1188 (2010). 
8. Id. 
9. Id. 
10. Id. 
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Insurance companies often have difficulty with stabilization because, as expected, 

those needing health care are more likely to seek insurance than those with a low risk of 

need.  This is commonly known as “adverse selection” and results when there is a surplus 

of people with poorer-than-average health in a given pool.11  Insurers combat these issues 

with techniques such as rescission or cancellation of policies, lifetime limits on payments, 

and medical underwriting. 12  A lifetime limit, which varies by plan, serves to cap the 

amount of money an insurer will pay out to a given insured.  Additionally, the method of 

regulating these defenses and insurers in general varies from state to state and there is no 

uniform system of evaluation.13

III.  PPACA CHANGES TO THE EXISTING HEALTHCARE SYSTEM 

 

Section 1513 of the PPACA requires all Americans to obtain insurance via one of the 

various outlined methods or face a penalty tax as a result.14  A penalty tax is a tax 

incurred by an individual not based on income, but instead as a result of an action, or 

inaction, on something that the government wishes to encourage, or discourage, through 

the use of tax consequences.15  The PPACA further utilizes tax incentives to facilitate its 

goals in several ways.  For instance, employers with a staff of over fifty will be required 

to provide insurance to their employees or face fines and tax penalties.16  By contrast, 

employers with a staff of less than twenty-five will receive a tax credit for providing 

insurance.17

Aside from the impact on consumers and employers, insurers will also see sweeping 

changes to markets in 2014.  To begin, the PPACA implements statewide insurance, 

 

 
11. Brennan & Studdert, supra note 3, at 1147-48. 
12. Id.; Mark V. Pauly, Avoiding Side Effects in Implementing Health Insurance Reform, 362 NEW ENG. 

J. MED. 671, 671 (2010). 
13. Brennan, supra note 3, at 1148; Ilya Shapiro, State Suits Against Health Reform Are Well Grounded 

In Law- and Pose Serious Challenges, 29 HEALTH AFF. 1229, 1230 (2010). 
14. PPACA, supra note 1, at § 1513. 
15. See Bruce J. Douglas & Kelly M. Burke, Patient Protection And Affordable Care Act - How it Will 

Be Funded, LARKIN & HOFFMAN ATT’YS (Apr. 22, 2011, 6:39PM), http://www.larkinhoffman.com/ 
news/article_detail.cfm?ARTICLE_ID=636; Subsidies have been made available to assist low income 
individuals with this tax.  Scott E. Harrington, U.S. Health-Care Reform:  The Patient Protection and 
Affordable Care Act, 77 J. RISK & INS. 703, 704 (2010). 

16. For employers not offering insurance, they will pay $2000 per employee not receiving a premium 
credit (subsidy), excluding the first 30 employees. Employers that offer coverage with one or more 
employees receiving premium tax credit will pay specified fees. Id. at 704. 

17. Provided the average wages are not greater than $50,000.  Id. 
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which will act as a “one stop shop” for health insurance.18  Additionally, states will have 

the option to create joint exchanges with each other as well.19  Insurers participating in 

the exchanges, and those offering coverage outside of an exchange, will be restricted to 

offering four coverage tiers (bronze, silver, gold, and platinum), along with a catastrophic 

plan for young adults.20  Applicants will be guaranteed insurance, and insurers will have 

to accept all applicants regardless of health status.21  Premium rates will be allowed to 

vary only by coverage tier, number of dependents, geographic region, age (3:1 ratio), and 

tobacco use (1.5:1 ratio).22  Thus, preexisting condition exclusions and rates based on 

health status (underwriting) will no longer be allowed in policy determinations. There 

will also be an excise tax on high-end, or “Cadillac,” insurance plans beginning in 

2018.23

Insurers will be required to report medical loss ratios and spend a minimum of 85 

percent of premiums for large group coverage and 80 percent for individual and small 

group coverage on medical care, rather than overhead costs, etc.

 

24 They must issue 

rebates if they do not meet these requirements.25  States are to establish a process of 

reviewing health insurance rate increases and requiring insurers to justify the increases 

they deem to be unreasonable.26 Alongside mandating a review process, the PPACA 

established the Office of Consumer Information and Oversight to assist the states in their 

review of rates.27

The PPACA further establishes various insurance market changes to become effective 

during 2010 and 2011, including: (1) the creation of temporary high-risk pools to provide 

subsidized coverage to individuals with preexisting medical conditions who have been 

 

 
18. PPACA, supra note 1, at §§ 1301-04. 
19. Linda J. Blumberg, Timely Analysis of Immediate Health Policy Issues, ROBERT WOOD JOHNSON 

FOUND. (April 2011), available at www.rwjf.org/files/research/72109multistateexchanges201104.pdf. 
20. PPACA, supra note 1, at §§ 1301-04. 
21. PPACA, supra note 1, at §§ 1201, 2702 (adding new Public Health Service Act). 
22. Harrington, supra note 15, at 704. 
23. “Cadillac” plan is defined as a plan that charges greater than $27,500 for families and $10,200 for 

individuals, excluding vision and dental. Also, 80-85% of revenue generated by insurance companies must be 
used for actual patient care and profits will be capped at 15-20%. Peter R. Orszag & Ezekiel J. Emanuel, 
Health Care Reform and Cost Control, 363 NEW ENG. J. MED. 601, 602 (2010); Joseph P. Newhouse, 
Assessing Health Reform’s Impact on Four Key Groups of Americans, 29 HEALTH AFF. 1714, 1718 (2010). 

24. PPACA, supra note 1, at §! 1331, 1342. 
25. Phased in between 2010 and 2011. Harrington, supra note 15, at 704. 
26. PPACA, supra note 1, at § 1311. 
27. Harrington, supra note 15, at 704 (the law does not provide the federal government with the authority 

to regulate rates or require prior approval of rates by the states). 
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uninsured for 6 months; (2) the prohibition of preexisting condition exclusions for 

children under the age of 19; (3) extension of coverage to adult children up to age 26; (4) 

regulation of annual and lifetime benefit limits prior to their elimination in 2014; and (5) 

prohibition of policy rescissions absent fraud.  Existing conditions will be grandfathered 

in subject only to changes to conform to the new laws.28

These changes have shifted the very foundation of the insurance industry. While the 

PPACA in certain regards seeks to help insurers, its regulation of pre-existing injuries, 

premium control, and medical-loss ratios present hurdles to sustainability not easily 

overcome.

 

29  The inability to base premium coverage on the health characteristics of 

applicants and to deny insurance to high-risk individuals will cause insurers to need to 

seek other methods of revenue generation, which will most likely come at a cost to 

consumers.30

IV.  THE INDIVIDUAL MANDATE 

 

The individual mandate, a requirement that all consumers possess some level of health 

insurance, is a misleading term, and one that the government relied upon to justify 

prohibiting denials based on pre-existing injuries.31 While the mandate applies to most 

Americans, it exempts dependents, persons receiving coverage from Medicare, Medicaid, 

or their employer under a qualified plan, military families, persons living overseas, and 

persons with religious objection.32  A newly enacted portion of the Internal Revenue 

Code outlines the penalty for not complying with the mandate as an excise tax; the 

amount of which will prove largely insufficient to enforce widespread compliance.33

 
28. Id. at 706. 

  

This mandate serves as both the keystone to any plausible success of the PPACA as well 

as a controversial and arguably unconstitutional intrusion by the federal government into 

a citizen’s fundamental liberties and freedom. 

29. PPACA, supra note 1, at §§ 1201, 1331, 1342, 2702; Harrington, supra note 15, at 704. 
30. Health Reform Regulations on Preexisting Condition Exclusions, HUB INTERNATIONAL (Aug. 9 

2010), available at  http://www.hubinternational.com/uploadedFiles/Health_Care_Reform/Preex%20 
Conditions%20Exclusions(2).pdf. 

31. PPACA, supra note 1, at § 1501(a). 
32. Jack M. Balkin, The Constitutionality of the Individual Mandate for Health Insurance, 362 NEW ENG. 

J. MED. 482, 482 (2010). 
33. 26 U.S.C.A. § 5000A (2010). 
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The largest controversy surrounding the individual mandate involves the 

constitutionality of the provision.  Shortly after passage of the PPACA, the Florida 

Attorney General, Bill McCollum, and 19 other Attorneys General, filed a lawsuit to 

overturn the law citing several constitutional arguments; namely that the Commerce 

Clause does not cover this regulation and therefore the matter should be left to the 

states.34 Also, the lawsuit questioned the constitutionality of the penalties imposed on 

individuals who elect not to purchase insurance, suggesting that they are a direct tax in 

violation of Article I, sections two and nine, of the Constitution.35

Additionally, in a recent Michigan decision, the court disagreed with both arguments 

and held that the federal government has broad power under the Commerce Clause to 

regulate insurance because the allocation of money away from the insurance market by 

individuals who did not purchase insurance would have widespread effects.

 

36  In 

addition, the court held the tax was allowable because its congressional intent was not to 

generate revenue but to serve as an incentive to buy insurance.37

Aside from its constitutionality, it remains unclear whether the individual mandate will 

even work.  Beginning in 2014, “both employer and individual mandates will be in place, 

and most medical underwriting will be eliminated.”

 

38  Health insurance exchanges will 

“demystify” the purchase of coverage and arguably dictate which products will be 

available and negotiate the rates that can be charged.39

 
34. See Florida ex rel. Bondi v. United States Dept. of Health & Human Servs., 3:10-CV-91-RV EMT, 

2011 WL 285683 (N.D. Fla. Jan. 31, 2011), order clarified by 3:10-CV-91-RV/EMT, 2011 WL 723117 
(N.D. Fla. Mar. 3, 2011). 

  The problem here is that insurers 

will now have uniform prices comparable to plans offered by competitors in an exchange 

program and little to no influence over who purchases the plans.  Under strong and tightly 

enforced mandates, insurers could possibly construct a reasonable risk pool assuming that 

35. Id.; Shapiro, supra note 2, at 1231; Brennan, supra note 3, at 1148. 
36. Thomas More Law Ctr. v. Obama, 720 F. Supp. 2d 882 (E.D. Mich. 2010) 
37. Order Denying Plaintiffs’ Motion for Injunction and Dismissing Plaintiffs’ First and Second Claims 

for Relief [Doc. #7] at 19, Thomas More Law Ctr. v. Barack Hussein Obama, President of the United States, 
No. 10-CV-11156 (E.D. Mich. Oct. 7, 2010), available at http://www.justice.gov/healthcare/docs/thomas-
more-v-obama-order-denying-motion.pdf. 

38. Brennan, supra note 3, at 1148; Harrington, supra note 15, at 704; Preexisting Condition Exclusions 
& The New Health Reform Regulations, NAT’L HEALTHCARE REFORM MAG., Aug. 03, 2010, 
http://heathcarereformmagazine.com/article/preexisting-condition-exclusions-the-new-health-reform-
regulations.html [hereinafter Health Reform Regulations]. 

39. Brennan, supra note 3, at 1148. 
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they were able to keep premiums at a reasonable price for both them and those insured.40  

However, many insurers fear that the individual mandate’s penalties are not adequate to 

force compliance. 41

In the absence of functional and competently operated mandates, insurers would 

almost inevitably end up with uneven risk pools as the lower-risk insured individuals 

choose to partake in “gaming,” rather than purchase insurance.

 

42  The idea of gaming the 

system describes a trend among consumers to refrain from purchasing insurance and 

accept a tax penalty less than their premium would otherwise be, because economically it 

is a more prudent move to pay a lesser tax until medical costs rise, with the knowledge 

that insurance will be available when it is actually needed.43  The absence of any 

underwriting or preexisting condition exclusion will allow those who have been injured 

to obtain the insurance when they require it, rather than before they need it.44  Under the 

PPACA, for 2014, the penalties incurred in taxation will be the greater of $95 or 1.0% of 

taxable income.45  The tax increase in 2015 is the greater of $395 or 2.0% of taxable 

income.46  What this means is that it will be economically cheaper to forgo insurance and 

simply pay the penalty.  Finally, in 2016 the penalty will fully mature to the greater of 

$695 or 2.5% of taxable income.47

PPACA advocates point out that in an effort to curb this, those who purchase 

insurance in a given year can pay to be shielded by subsequent yearly increases, meaning 

that you will pay less if you buy sooner.  While this is a start, it is far from an answer.  

The mandate’s success will make or break this reform, and until it is shown to be 

  Even under these circumstances, a majority of people 

faced with this decision will likely pay the tax penalty or look to government subsidized 

insurance rather than incur a private insurer premium. 

 
40. Id. at 1148. 
41. Id. at 1148; Deborah J. Chollet, How Temporary Insurance for High-Risk Individuals May Play Out 

Under Health Reform, 29 HEALTH AFF. 1164, 1165 (2010). 
42. Brennan, supra note 3, at 1148; Newhouse, supra note 23, at 1717. 
43. See generally PPACA, supra note 1, at § 1311; Dave Petno, Game On! How guaranteed issue 

coverage and PPACA will cause employers and individuals to cancel their coverage, and join the ranks of 
the uninsured, NAT’L HEALTHCARE REFORM MAG. (Aug. 3, 2010), http://www.healthcarereform 
magazine.com/article/game-on-how-guaranteed-issue-coverage-and-ppaca-will-cause-employers-and-
individuals-to-cancel-their-coverage-join-ranks-uninsured.html . 

44. PPACA, supra note 1, at § 1201. 
45. 26 U.S.C.A. § 5000A (2010). 
46. Id. 
47. Id. 
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effective there will continue to be doubt surrounding the ability of this bill to bring down 

premiums and equalize the insurance market. 

V.  PREEXISTING CONDITION 

The PPACA has largely altered both the Health Insurance Portability and 

Accountability Act (HIPAA) definition of a “pre-existing condition” as well as the ability 

of a private insurer to deny coverage based on it.48 This is a bold and aggressive 

governmental move that controversially crosses into the private sector and regulates the 

ability for insurers to select, and reject, plan participants.  A “‘preexisting condition 

exclusion’ is a plan provision that limits or excludes benefits or plan coverage based on 

the fact that a condition was present before the effective date of coverage.”49  It applies 

whether medical advice, diagnosis, care, or treatment that was recommended or received 

before the date or not.50  Although insurers are generally still able to exclude conditions 

from plans regardless of when they were incurred, there are several regulations 

prohibiting aspects of this conduct.51  First, plans cannot exclude coverage for a condition 

caused by an injury because the injury occurred prior to the effective date of the policy.52  

Second, plans cannot deny the individual’s application for coverage because a pre-

enrollment physical reveals the person has an illness such as type-2 diabetes.53

This change could be extremely problematic for many private insurers, as the potential 

for consumers to “game” the insurance company is high.

  

Essentially, a person cannot be denied coverage for a policy because of the existence of 

an illness covered under one of their plans, but they can wholly be denied coverage for 

specific illnesses by the insurance company not including it under their scope of coverage 

in that plan.  To illustrate how little control over the acceptance of applicants this gives 

the insurer, insurers may no longer require pre-enrollment physicals to assess any risk 

involved with an applicant. 

54

 
48. 42 U.S.C.A. § 300gg-3 (2010) (Public Health Service Act “PHSA” § 2704). 

  This trend would result in 

adverse selection as those without significant health expenses would delay the purchasing 

49. Health Reform Regulations, supra note 30. 
50. Id. 
51. Id. 
52. Id. 
53. Id. 
54. See Petno, supra note 43. 
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of insurance and the subsequent risk pool would be comprised of people who, on average, 

take out more than the premiums put in.55

There is expected to be little impact on larger plans with this change.  The primary 

plans that will be impacted are the small and individual plans.

  Insurance companies would bleed out slowly 

unless premiums were raised in the plan, or they spread out the expenses of the risk pool 

over its entire market segment.  Also, those that were previously unable to afford 

insurance or who could only afford a government-subsidized insurance may now seek 

better insurance plans in times of need, rather than pay hospital bills for illness not 

covered under subsidies. 

56  Because underwriting 

and denials at the application stage will be eliminated, there could be a large expansion of 

coverage.  Although consumers may have better access, premiums could be substantially 

higher due to a less stable risk pool that will no doubt continue to rise despite the efforts 

of oversight committees.57

VI.  EFFECTS ON PREMIUMS 

 

Inside the scope of discussion regarding the curbing of insurance premiums from 

“unreasonable increases,” a major issue exists – the federal government does not have the 

ability to enforce such provisions, and many states are reluctant to police it themselves.58  

Nevertheless, the PPACA requires the Secretary of the Department of Health and Human 

Services (HHS), alongside individual states, to annually review any increases in 

insurance policies that could be deemed unreasonable.59  In essence, HHS and the states 

will determine which increases are unreasonable, and it will then be up to the insurer to 

establish adequate justification for such increases.60  The outlined review process has not 

been solidified and the HHS is soliciting ideas from various sources, institutions and 

experts to establish a method for deeming an increase “unreasonable” under federal 

law.61

 
55. Id. 

 

56. Health Reform Regulations, supra note 30. 
57. Id. 
58. Ann Mills et al., Truth and Consequences—Insurance-Premium Rate Regulation and the ACA, 363 

NEW ENG. J. MED. 899, 900 (2010). 
59. Id. at 899. 
60. Id. at 900. 
61. Id. 
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It is unclear how this federal standard will actually prevent any increases, seeing as 

insurance regulation is primarily a state activity.62  Moreover, although the PPACA 

enables the oversight board to review proposed rate increases, it does not grant federal 

regulators power to deny increases they deem to be unreasonable.63  Additionally, only 

28 states have the power to exercise that authority, with enumerated powers varying 

greatly in scope and definition.64  This lack of standardization in insurance regulation will 

allow insurers who are unhappy with a state’s regulation to go to a state with more 

favorable treatment to accomplish their goals.  The PPACA further allows for insurers in 

one state to conduct business in another.  Conceivably, this forum shopping for favorable 

treatment will greatly affect the ability of HHS blocking unreasonable rate increases 

absent state power or assistance.65

Despite much speculation, the basic principle that an increased overhead will lead to 

increased prices still exists.  While there are many issues with the “cost bending” ability 

of the PPACA, such as the grossly underfunded interim high-risk pools that the Office of 

the Actuary has estimated will be exhausted in less than two years,

 

66

 
62. Amanda Cassidy, Health Policy Brief: ‘Unreasonable’ Insurance Rate Increases, HEALTH AFFAIRS 

(Mar. 31, 2011), http://www.healthaffairs.org/healthpolicybriefs/brief.php?brief_id=43 

 the insurance 

companies are still for-profit enterprises that will adjust as necessary to maintain profit.  

The entrance of such a large number of participants in the risk pools that will require 

assistance, coupled with the unknown number of low-risk participants who will drop 

health insurance expecting that it will be there when they need it, will lead to an adverse 

selection that will necessitate the raising of premiums to cover the cost.  This, in turn, 

could force consumers out of the commercial market into government-subsidized plans 

63. Id. 
64. See Mills, supra note 58, at 900. 
65. See Cassidy, supra note 62 (“Although some states may have the authority to reject unreasonable 

increases, under the Affordable Care Act and other laws, HHS does not. If HHS finds a rate increase to be 
unjustified, excessive, or unfairly discriminatory, it will be considered unreasonable. In that case, the insurer 
might choose to withdraw or reduce the requested rate increase, or it might choose to go ahead with it. If an 
insurance company decides to proceed with a rate increase that has been determined to be unreasonable, the 
company must publicly disclose the increase on its own website and provide a final justification to HHS. 
State laws and regulations may affect what an insurer is permitted to do in response to a determination that a 
rate increase is unreasonable.”). 

66. Memorandum from Richard S. Foster, Chief Actuary, Dep’t of Health & Human Serv. Ctr. for 
Medicare & Medicaid Serv., Estimated Financial Effects of the “Patient Protection and Affordable Care 
Act,” as Amended (April 22, 2010), available at https://www.cms.gov/ActuarialStudies/. . ./PPACA_2010-
04-22.pdf (By 2011 and 2012 the initial $5 billion in Federal funding for this program would be exhausted, 
resulting in substantial premium increases to sustain the program). 
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where taxpayers bear the cost.  In any event, those that seek private insurance can expect 

a rise, not decline in premiums.67  While advocates definitively assert that the insurance 

exchange will reduce premium prices, previous unsuccessful attempts to establish similar 

exchanges have demonstrated that the slim margin for success is largely dependent on the 

successful avoidance of adverse selection, maintaining the exclusive source of coverage 

for defined population groups, inclusion of health plans charging the same inside as 

outside the exchange, and allowing only a limited number of standardized benefit 

packages - all which contain risk-adjustment mechanisms.68

VII.  CONCLUSION 

 

Substantial skepticism exists over whether the health care reform law will significantly 

slow the growth in health care costs.  The Office of the Actuary of the Center for 

Medicare and Medicaid Services predicts that the law will increase total health-care 

spending by $311 billion over 10 years due to the greater utilization of health care 

services by the American public.69 While the PPACA will give broader access to health 

care for those who don’t currently have it, it will come at the cost of higher insurance 

premiums for those already in the market.70

 

 

 
67. Heath Insurance Costs Jump for Employers and Employees, BUSINESSNEWSDAILY.COM (Apr. 25, 

2011, 11:03AM), http://www.businessnewsdaily.com/health-care-claims-cost-employer-premiums-1221/ 
68. Meena Seshamani, MD, PhD, Director of Policy Analysis, Dep’t of Health & Human Serv. Office of 

Health Reform, Lower Premiums, Stronger Businesses: How Health Insurance Reform Will Bring Down 
Costs for Small Businesses, HEALTHREFORM.GOV, http://www.healthreform.gov/reports/smallbusiness2/ 
index.html (last visited Apr. 28, 2011) (advocating that the increased purchasing power of the insurance 
exchanges will make premiums more affordable); see contra Elliot K. Wicks, Ph.D., Building a National 
Insurance Exchange: Lessons From California, CALIFORNIA HEALTHCARE FOUNDATION, available at 
www.chcf.org (last visited Apr. 28, 2011) (explaining the failure of the California insurance exchange and 
the overwhelming difficulty inherently associated with insurance exchange sustainability). 

69. See Memorandum from Richard S. Foster, supra note 66. 
70. Gregory Herrle & Thomas Snook, Healthcare reform: Strategic considerations for 2011, MILLIMAN 

INSIGHT (Jan. 18, 2011), http://insight.milliman.com/article.php?cntid=7490&utm_campaign=Insight%20 
Promos&utm_medium=web&utm_source=health&utm_content=7490 (Although the PPACA allows the 
Government the ability to declare premium increases unreasonable, it lacks the ability to police such activity. 
Further, there is a wide-latitude amongst the individual states as to their ability to actually control premium 
increases). 
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Preventive Care and the Challenge of Childhood Obesity 

Krystina Mendoza* 

I.  INTRODUCTION 

Preventive health care is a major provision of the Patient Protection and Affordable 

Care Act (PPACA). This provision includes routine health screenings, check-ups, and 

patient counseling to prevent health problems such as illness and disease.1  The issue of 

cost leads Americans to use preventive services at nearly half the recommended rate.2  

Section 1001(5) of the PPACA helps make these prevention services affordable and 

accessible to Americans by eliminating cost-sharing and requiring health plans to cover 

these services.3

Chronic diseases, including heart disease, cancer, and diabetes, currently account for 

seventy-five percent of America’s health spending.

 

4  Despite the fact that chronic 

diseases are often preventable, they are the cause of death for 7 of 10 deceased 

Americans each year.5  Obesity significantly increases one’s risk of developing a chronic 

disease.6  In the United States alone, obesity causes an estimated 112,000 deaths per 

year.7

 
*Juris Doctor Candidate, Loyola University Chicago School of Law, Class of 2012. Ms. Mendoza is a staff 
member of Annals of Health Law. 

 

1. Patient Protection and Affordable Care Act of 2010, Pub. L. No. 111-148, §§ 4001-4402, 124 Stat. 538 
(2010); see also Background: The Affordable Care Act’s New Rules on Preventive Care, HEALTHCARE.GOV 
(July 14, 2010), http://www.healthcare.gov/law/about/provisions/services/background.html [hereinafter 
Background]. 

2. The Affordable Care Act’s New Rules on Preventive Care and You, HEALTHCARE.GOV (July 14, 2010), 
http://www.healthcare.gov/law/provisions/preventive/moreinfo.html [hereinafter Preventive Care and You]. 

3. Id.; § 1001(5), 124 Stat. at 131-32. 
4. Background, supra note 1. 
5. Id. 
6. WHITE HOUSE TASK FORCE ON CHILDHOOD OBESITY REPORT TO THE PRESIDENT, Solving the Problem of 

Childhood Obesity Within a Generation, 6, Report, http://letsmove.gov (last visited April 22, 2011) 
[hereinafter TASK FORCE ON CHILDHOOD OBESITY REPORT]. 

7. Id. at 3. 
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The childhood obesity epidemic is currently a national health crisis.8  Today, one in 

every three children in America is overweight or obese.9  In addition, one-third of all 

children born after 1999, are expected to develop diabetes or other obesity-related health 

problems during their lifetime.10  In response to this current health crisis, the Obama 

administration took action in February 2010 by launching First Lady Michelle Obama’s 

Let’s Move! campaign focused on ending the nation’s childhood obesity epidemic within 

a generation.11  As part of this effort, President Obama created the first-ever White House 

Task Force on Childhood Obesity.12  This group was charged with developing a national 

action plan to solve the problem of childhood obesity in one generation, by providing 

specific recommendations to parents and caregivers to make healthy lifestyle choices and 

getting their children more physically active, improving access to affordable healthy 

food, and serving healthy food in schools across America.13

This article will first discuss the impact that our nation’s childhood obesity epidemic is 

having, not only on our children’s health, but also on the national economy.  Next, the 

article reviews the various ways in which the PPACA will implement preventive care 

services to combat childhood obesity.  The final section will analyze the effectiveness of 

various existing obesity-prevention programs. 

 

II.  WHY SHOULD WE CARE? 

Obesity is generally measured by body mass index (BMI).14  A child’s BMI is 

calculated using growth charts from the Centers for Disease Control and Prevention, 

which take into account height, sex, and age.15

 
8. Id. 

  If a child has a BMI between the 85th and 

9. Id. 
10. Mallory Creveling, Explaining the First Lady’s ‘Let’s Move’ Campaign, AOL HEALTH (July 12, 

2010, 2:30 PM), http://www.aolhealth.com/2010/07/12/explaining-the-first-ladys-lets-move-campaign/. 
11. Lynn Sweet, Michelle Obama’s “Let’s Move” Obesity Campaign Program Elements, CHI. SUN-

TIMES (Feb. 9, 2010, 11:27 AM), http://blogs.suntimes.com/sweet/2010/02/michelle_obamas_ 
lets_move_camp.html. 

12. The White House Office of the Press Secretary, Childhood Obesity Task Force Unveils Action Plan: 
Solving the Problem of Childhood Obesity Within a Generation, Press Release, www.LetsMove.gov (last 
visited May 11, 2010). 

13. Presidential Memorandum, The White House Office of the Press Secretary, Establishing a Task 
Force on Childhood Obesity (Feb. 9, 2010), http://www.whitehouse.gov/the-press-office/presidential-
memorandum-establishing-a-task-force-childhood-obesity. 

14. TASK FORCE ON CHILDHOOD OBESITY REPORT, supra note 6, at 3. 
15. Id. at 3-4. 
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94th percentiles, that child is generally considered overweight.16  An obese child has a 

BMI above the 94th percentile.17

If nothing is done to combat the nation’s obesity epidemic, an estimated forty-three 

percent of Americans will be obese by 2018.

 

18  While adult obesity is certainly an 

important issue, childhood obesity poses an even more serious national health crisis, 

particularly for the future.  Along with the effects on American children’s health, 

childhood obesity imposes substantial financial costs.  On a national level, elevated BMI 

during childhood results in an estimated 14.1 billion dollars each year in additional direct 

medical care expenditures, such as prescription drug and outpatient/emergency room 

visits.19  Furthermore, it is crucial to consider the medical expenses today’s obese 

children will likely incur once they reach adulthood.  Studies show that between seventy 

and eighty percent of obese children will continue to be obese as adults.20  Medical 

expenses attributed to obesity were approximately forty billion dollars in 1998.21  

Currently, nearly 150 billion dollars are spent each year treating obesity-related medical 

conditions.22

Additionally, if left untreated, childhood obesity can lead to serious adverse health 

consequences including: heart disease, high blood pressure, hardening of the arteries, 

Type 2 diabetes, metabolic syndrome, high cholesterol, asthma, sleep disorders, liver 

disease, orthopedic complications, and mental health problems.

  If nothing is done to end childhood obesity, medical expenses will 

undoubtedly increase. 

23  Shockingly, obese 

children are now developing health problems that used to only afflict adults.24

 
16. Id. at 4. 

  For 

17. Id. 
18. Brett Blumenthal, 5 Reasons You Should Care About Childhood Obesity, SHINE (Apr. 1, 2010, 8:40 

AM), http://shine.yahoo.com/channel/health/5-reasons-you-should-care-about-childhood-obesity-1247030/. 
19. Leonardo Trasande & Samprit Chatterjee, The Impact of Obesity on Health Service Utilization and 

Costs in Childhood, 17 Obesity 1749, 1753 (2009), available at http://www.nature.com/oby/ 
journal/v17/n9/pdf/oby200967a.pdf. 

20. JOEL COHEN, CALIFORNIA RESEARCH BUREAU, OVERWEIGHT KIDS: WHY SHOULD WE CARE? 10 
(2000), http://www.library.ca.gov/crb/00/08/00-008.pdf. 

21. TASK FORCE, supra note 6, at 3; see also Anderson Cooper 360, Interactive: Obesity Rates and Cost, 
by State (Apr. 27, 2010, 10:36 AM), http://ac360.blogs.cnn.com/2010/04/27/interactive-obesity-rates-and-
cost-by-state/?iref=allsearch (providing obesity rates for each state and corresponding economic costs). 

22. TASK FORCE ON CHILDHOOD OBESITY REPORT, supra note 6, at 1. 
23. Christina Paxson, Elisabeth Donahue, C. Tracy Orleans & Jeanne Ann Grisso, Introducing the Issue, 

16 THE FUTURE OF CHILDREN 3, 4 (2006), available at http://futureofchildren.org/futureofchildren/ 
publications/docs/16_01_01.pdf. 

24. Id. 
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instance, the prevalence of Type 2 diabetes, also known as “adult onset diabetes,” tripled 

in American children between 1995 and 2000.25

Moreover, the physical and psychological burdens endured by obese children are 

arguably more difficult than those experienced by obese adults.  First, these children must 

cope with chronic illnesses for nearly their entire lifespan.

 

26  Second, due to the early 

onset of health problems, obese children must cope with a lower health-related quality of 

life similar to that of children diagnosed with cancer.27

Furthermore, obese children are undoubtedly at significant risk of developing 

psychological disorders, including depression, poor self-esteem, negative self-image, and 

social withdrawal.

 

28  Because American society tends to adversely stigmatize obese 

individuals as “lazy, stupid, slow and self-indulgent,” obese children are often victims of 

social discrimination.29  For instance, studies have revealed that non-obese children 

prefer to play with physically disabled children rather than obese children.30  In addition, 

children as young as six-years-old reportedly rated overweight children as less likable 

than normal-weight children.31

III.  PREVENTIVE CARE SERVICES COVERED BY THE AFFORDABLE CARE ACT 

 

Many children are not receiving the preventive care needed to stay healthy and reduce 

overall healthcare costs.32  For instance, recent studies have found that an estimated 

twelve percent of children did not have a doctor’s visit in the past year.33  Additionally, 

children receive recommended care less than half of the time.34

 
25. COHEN, supra note 20, at 9. 

  In response to these 

statistics, the Obama Administration implemented new regulations that build on the 

provisions in the PPACA to ensure that a comprehensive range of evidenced-based 

preventive services recommended by physicians and other experts, including the U.S. 

Preventive Services Task Force, are available without imposing any cost-sharing 

26. Paxson et al., supra note 23, at 4. 
27. TASK FORCE ON CHILDHOOD OBESITY REPORT, supra note 6, at 6. 
28. COHEN, supra note 20, at 10. 
29. Id. 
30. Id. 
31. Id. 
32. Preventive Care and You, supra note 2. 
33. Id. 
34. Id. 
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requirements.35  For instance, new health plans after September 23, 2010, must cover 

evidence-based preventive services performed by a network provider without charging 

patients a copayment, co-insurance, or any deductibles.36  Other provisions included in 

the PPACA that support prevention include the establishment of the Prevention and 

Public Health Fund and the creation of a National Prevention and Health Promotion 

Strategy.37

Preventive care services for children will be covered by health plans in accordance 

with the Bright Futures guidelines.

 

38  These guidelines were developed by the Health 

Resources and Services Administration with the American Academy of Pediatrics, 

providing recommendations on the services pediatricians and other health care 

professionals should provide to children from infancy to age twenty-one.39  Some of the 

services include regular pediatrician visits, developmental assessments, and obesity 

screening and counseling.40

Child obesity prevention should begin as early as pregnancy.

 
41  Consequently, it is 

important for expected mothers to be educated on obesity prevention methods.  Studies 

reveal over half of obese children become overweight at or before the age of two.42  

Moreover, maternal smoking during the first few months of pregnancy is associated with 

a 500 percent greater risk of obesity at the age of five.43  In fact, at least thirteen percent 

of American women smoke during their pregnancies.44  In order to promote healthy 

pregnancies, the PPACA ensures that women’s preventive health care, including pre-

natal care, is accessible and affordable.45  Some of these covered services include 

individually-tailored pregnancy counseling and tobacco cessation intervention.46

Similarly, the new regulations ensure that new health plans for children include a 

 

 
35. Background, supra note 1. 
36. Id. 
37. Id. 
38. Id. 
39. Id. 
40. Id. 
41. TASK FORCE ON CHILDHOOD OBESITY REPORT, supra note 6, at 11. 
42. Id. 
43. Id. at 12. 
44. Preventive Care and You, supra note 2. 
45. Id.; see also Preventive Services Covered Under the Affordable Care Act, HEALTHCARE.GOV (last 

visited March 21, 2011), http://www.healthcare.gov/law/about/provisions/services/lists.html. 
46. Preventive Care and You, supra note 2. 
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comprehensive set of preventive services with no cost-sharing.47  These services include 

infant doctor visits every few months, then annual visits until the child is twenty-one 

years old.48  A regular visit includes, but is not limited to, a physical exam, 

developmental assessments, and screenings and counseling to prevent childhood 

obesity.49

IV.  EFFECTIVENESS OF OBESITY PREVENTION PROGRAMS 

 

First Lady Michelle Obama’s Let’s Move! campaign has one goal: solving the problem 

of childhood obesity within a generation.50  Achieving this goal requires returning this 

nation’s childhood obesity rate to only five percent by 2030.51  To achieve this goal, both 

the White House Task Force on Childhood Obesity and the Let’s Move! campaign have 

combined their efforts to focus on four pillars to: (1) empowering parents and caregivers 

to maintain healthy lifestyles for their families; (2) serving healthy food in schools; (3) 

improving access and affordability to healthy foods; and (4) increasing physical 

activity.52  The Let’s Move! campaign uses a comprehensive approach that relies on 

proven, effective strategies and utilizes both public and private sector resources.53  

Furthermore, the campaign seeks to engage states, communities, families, and schools to 

successfully combat the childhood obesity epidemic.54

As the First Lady’s Let’s Move! campaign continues to push the issue to the forefront, 

childhood obesity programs have certainly gained in popularity.

 

55  The Obama 

administration has since launched several other initiatives.56  For instance, the Chefs 

Move to Schools program is a part of the First Lady’s Let’s Move! campaign.57

 
47. Id. 

  The 

48. Id. 
49. Id. 
50. TASK FORCE ON CHILDHOOD OBESITY REPORT, supra note 6, at 9. 
51. Id. 
52. Id. at 3. 
53. Press Release, The White House Office of the First Lady, First Lady Michelle Obama Launches Let’s 

Move: America’s Move to Raise a Healthier Generation of Kids (Feb. 9, 2010), http://www.white 
house.gov/the-press-office/first-lady-michelle-obama-launches-lets-move-americas-move-raise-a-healthier-
genera [hereinafter America’s Move to Raise a Healthier Generation of Kids]. 

54. Id. 
55. Jeannine Stein, All Childhood Obesity Programs Are Not Created Equal, Study Finds, L.A. TIMES 

(July 14, 2010), http://articles.latimes.com/2010/jul/14/news/la-heb-obesity-20100714. 
56. See America’s Move to Raise a Healthier Generation of Kids, supra note 53. 
57. Jen Christensen, Schools Struggle to Feed Kids Healthy Food, CNN (Sept. 29, 2010, 10:08 AM), 
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program asks chefs to “adopt” schools and collaborate with teachers and school 

nutritionists to educate children about the importance of healthy food and nutrition.58

The MEND program is an after-school weight management course that lasts ten 

weeks, and it is geared toward overweight and obese children ages seven to thirteen years 

old and their families.

  

Other established programs unrelated to Let’s Move! include: MEND (Mind, Exercise, 

Nutrition, Do it!), We Can! (Ways to Enhance Children’s Activity and Nutrition), and 

CATCH (Coordinated Approach to Child Health). 

59  It is a multi-component evidence-based program designed to 

teach participants how to develop healthy lifestyle behaviors.60  Results from a 

randomized control study conducted to evaluate the effectiveness of the MEND program 

showed that 176 children attended the program and nearly eighty percent of those 

children decreased their BMI.61  These results also provided that the children who 

attended the MEND program experienced increases not only in cardiovascular fitness but 

also increased physical activity for an additional six hours per week.62 These increases 

resulted in significant improvement in body image and self-esteem.63  Another advantage 

of the MEND program is its standardization, allowing for consistency across various 

settings, including a primary care setting, and specialist-quality delivery by community 

practitioners with no expertise in pediatric obesity management.64

The We Can! program is a national childhood obesity prevention-education program 

that constitutes a collaboration among the National Heart, Lung, and Blood Institute, the 

National Institute of Diabetes and Digestive and Kidney Diseases, the Eunice Kennedy 

Shriver National Institute of Child Health and Human Development, and the National 

Cancer Institute.

 

65

 
http://www.cnn.com/2010/HEALTH/09/29/school.food.investigation/index.html?hpt=Sbin. 

  The nearly six-year-old program is designed for community-based 

58. Id. 
59. Fighting the Nation’s Childhood Obesity Crisis: Newly Released Data from the MEND Foundation’s 

US Pediatric Obesity Programs Supports Effectiveness of Multi-Component Community Centered Programs, 
BUSINESS WIRE (Aug. 26, 2010, 9:00 AM), http://www.businesswire.com/news/home/20100826005534/en/ 
Fighting-Nations-Childhood-Obesity-Crisis-Newly-Released. 

60. Id. 
61. Id. 
62. Id. 
63. Id. 
64. Id. 
65. About We Can!, NAT’L INSTS. OF HEALTH, http://www.nhlbi.nih.gov/health/public/heart/obesity/ 

wecan/about-wecan/index.htm (last visited March 22, 2011) [hereinafter About We Can!]. 
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organizations to educate parents, caregivers, and communities on ways to help children 

ages eight to thirteen maintain a healthy weight.66  Through combined community action, 

strategic partnership development, and national news and events, We Can! provides 

science-based educational resources, curricula, and materials in order to achieve its three 

main tenants: eat healthy, get active, and reduce screen time (time in front of a television 

or computer).67  Furthermore, the program uniquely targets parents and caregivers as the 

primary influencing group for today’s youth.68  In 2009, the We Can! program partnered 

with Subway Restaurants to promote outreach in communities across the country, while 

Subway provided funding for community-based educator training programs.69

The CATCH program is another evidence-based school health program focused on 

teaching children, from preschool through eighth grade, how to eat healthy and be 

physically active, while also advising against tobacco use.

 

70  CATCH reinforces healthy 

behaviors through a coordinated school approach, utilizing the classroom, cafeteria, 

physical education classes, and the home to achieve program goals.71  The core of 

CATCH is a health education curriculum educating children to better understand 

nutrition labels and the adverse health consequences of being overweight, as well as 

teaching them how to select healthier food options while shopping at the grocery store or 

dining out.72  In addition, CATCH includes a physical education component.73  Currently, 

thousands of schools and after-school programs throughout the U.S. and Canada have 

implemented the CATCH program.74

 
66. Id.; NIH’s We Can! Partners With Subway Restaurants to Expand Movement to Prevent Childhood 

Obesity, NAT’L INSTS. OF HEALTH (March 24, 2009), http://www.nih.gov/news/health/mar2009/nhlbi-24.htm 
[hereinafter We Can! Partners With Subway]. 

  The 2005 follow-up evaluation of the physical 

education component of the program revealed an increase of nearly fifteen percent more 

time spent on “moderate to vigorous” physical activity during physical education 

67. About We Can!, supra note 65; We Can! Partners With Subway, supra note 66. 
68. About We Can!, supra note 65. 
69. We Can! Partners With Subway, supra note 66. 
70. COORDINATED APPROACH TO CHILD HEALTH: THE CATCH PROGRAM, http://www.catchinfo.org (last 

visited March 21, 2011) [hereinafter THE CATCH PROGRAM]. 
71. Press Release, Ill. Dep’t of Pub. Health, State Public Health Director Announces Expansion of 

Program to Combat Childhood Obesity (June 5, 2009), http://www.idph.state.il.us/public/press09/ 
6.5.09CATCH.htm [hereinafter Expansion of CATCH]. 

72. Id. 
73. Id. 
74. THE CATCH PROGRAM, supra note 70. 
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classes.75

Multiple studies have been conducted to examine the impact of various intervention 

program strategies related to child obesity.

 

76  The findings reveal that “no one approach, 

setting, or activity” is singularly most effective.77  These results suggest however that 

programs focusing on narrow goals specifically targeting obese and/or overweight 

children are most likely to be effective.78  Accordingly, programs focusing solely on 

nutrition, physical activity, or weight loss are generally more successful than a program 

addressing all three outcomes.79  Furthermore, outcome success appeared to be linked to 

participant age.80  Physical activity programs were effective for adolescents between the 

ages of twelve and seventeen, while weight loss programs were most effective for older 

participants between sixteen and nineteen years old.81  These studies also found that 

several programs also catering to non-obese children produced mixed findings or proved 

unsuccessful.82

The U.S. Preventive Services Task Force stated that current research is consistent with 

the stepped-care model proposed by the Expert Committee, which was comprised of 

members of the American Medical Association and co-funded by the Department of 

Health and Human Services’ Health Resources and Services Administration and the 

Centers for Disease Control and Prevention.

 

83  The stepped-care approach involves 

increasing the intensity of the weight-control treatments in relation to certain factors, 

including: amount of excess weight, health risks, age, and motivation.84

 
75. Expansion of CATCH, supra note 71. 

  For example, 

Stage 1 focuses on developing healthy eating and physical activity habits for the whole 

76. Alena M. Hadley, Elizabeth C. Hair, & Nicole Dreisbach, CHILD TRENDS, What Works for the 
Prevention and Treatment of Obesity Among Children: Lessons from Experimental Evaluations of Programs 
and Interventions, FACT SHEET, http://www.childtrends.org (last visited April 22, 2011). 

77. Id. 
78. Id. 
79. Id. at 5. 
80. Id. at 1. 
81. Id. 
82. Id. at 3. 
83. Evelyn P. Whitlock, Elizabeth C. Hair & Nicole Dreisbach, Effectiveness of Weight Management 

Interventions in Children: A Targeted Systematic Review for the USPSTF, 125 PEDIATRICS e396, e406 
(2010), available at http://pediatrics.aappublications.org/cgi/reprint/125/2/e396.pdf. 

84. Id.; Sarah E. Barlow & the Expert Committee, Expert Committee Recommendations Regarding the 
Prevention, Assessment, and Treatment of Child and Adolescent Overweight and Obesity: Summary Report, 
120 PEDIATRICS s164, s181 (2007), available at http://pediatrics.aappublications.org/cgi/reprint/120/ 
Supplement_4/S164. 
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family, such as preparing more homemade meals, minimizing sugar-sweetened 

beverages, increasing fruit and vegetable consumption, and engaging in at least one hour 

of daily physical activity.85  Stage 4 is an intensive intervention directed towards severely 

obese adolescents that goes beyond basic lifestyle healthy eating and exercise habits and 

may involve medications, very low-calorie diets, and even weight control surgery.86

Based on these findings, it is likely that the MEND program is the more effective than 

We Can! or the CATCH program.  Although the MEND program is not directed toward 

an older age group that would benefit the most from such a program, it is narrowly 

tailored toward teaching overweight and obese children weight management skills.  In 

contrast, We Can! is broad in its scope and focuses its efforts on educating parents and 

caregivers rather than the children themselves.  Studies show that programs involving 

parents in the intervention process via lectures and instructional materials have mixed 

reviews in terms of nutrition, physical activity, and weight loss outcomes.

 

87

V.  CONCLUSION 

  Finally, the 

CATCH program does not have a narrow goal and is directed towards all children.  

Although it focuses on teaching children rather than the parents or caregivers, its 

coordinated school approach is neither a positive nor a negative factor in its effectiveness. 

The PPACA is a pragmatic step toward the battle against our nation’s childhood 

obesity epidemic.  The Act’s strong emphasis on making preventive health care 

affordable and accessible to all Americans is crucial as we face one of the biggest and 

most expensive health crises to date.  The Obama Administration’s push for preventive 

care services and the resounding influence of the First Lady’s Let’s Move! Campaign 

have greatly advanced the serious issue of childhood obesity into a major focus of 

concern.  Consequently numerous organizations and initiatives have emerged to combat 

the problem, such as MEND, We Can!, and CATCH. 

Yet, the preventive care benefits of the PPACA are only available to people who have 

individual or employer-related health insurance policies created after March 23, 2010.88

 
85. Barlow, supra note 84, at s182. 

  

86. Id. at s184-85. 
87. Hadley et al., supra note 76, at 3. 
88. Preventive Care and Services, HEALTHCARE.GOV (Sept. 23, 2010), http://www.healthcare.gov/law/ 



115 Annals of Health Law Advance Directive [Vol. 20, 2010] 
PREVENTIVE CARE & CHILDHOOD OBESITY 

 

In early 2010, nearly 59.1 million Americans did not have health insurance for at least 

part of the year.89 One in three middle-income adults under age sixty-five (earning a 

yearly income approximately between $44,000 and $65,000 for a family of four) were 

uninsured for at least part of 2010.90

Since health insurance and obesity prevention programs may not be readily available, 

or even affordable, Americans cannot merely rely on public services.  Instead, changes to 

eliminate childhood obesity must begin in the home.  First, parents and caregivers need to 

take control of their family’s health.  Parents must provide healthy meals and incorporate 

physical activity into the family’s daily routine.  Secondly, healthy foods need to become 

more affordable and accessible. Finally, schools need to upgrade the nutritional quality of 

food provided in lunches and support a physically active school environment.  In order to 

end obesity in one generation, every sector of society – including families, schools, 

businesses, medical practitioners, and the federal and state governments – need to 

combine their efforts to help prevent childhood obesity. 

 

 

 
provisions/preventive/index.html. 

89. Maggie Fox, Nearly 59 million lack health insurance: CDC, REUTERS (Nov. 10, 2010, 9:33AM) 
http://www.reuters.com/article/idUSTRE6A905U20101110?pageNumber=1. 

90. Id. 
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I.  INTRODUCTION 

Those who suffer from obesity face numerous detrimental consequences, including 

various health, social, and psychological effects.  The economic impact of obesity cannot 

be ignored, especially with respect to health care costs.  Some of the diseases associated 

with obesity are type 2 diabetes, some cancers, and heart disease.1 As a result, obesity 

and the associated diseases are driving up the cost of care.2  Although concerns regarding 

childhood obesity have taken center stage, adult obesity cannot be overlooked.  In fact, 

obesity in adults is increasing more rapidly than in children.3

II. THE RAMIFICATIONS OF ADULT OBESITY 

 This article will examine 

the obesity epidemic, the economic burden of obesity, the impact of healthcare reform 

legislation on obesity, and how some states and employers have taken an initiative to put 

an end to the problem that has been plaguing our country for decades. 

A.  Dealing with Obesity 

Although calorie imbalance is the simple explanation for what causes obesity, there are 

many factors that contribute to obesity, such as genetics, metabolism, behavior, 

environment, culture, drugs, disease, and socioeconomic status.4

 
* Juris Doctor Candidate, Loyola University Chicago School of Law, Class of 2012. Ms. Ferkassian is a 

  While it is time to hold 

people personally accountable for obesity and the resulting astronomical costs to the 

staff member of Annals of Health Law. 
1. WORLD HEALTH ORGANIZATION, Obesity and Overweight, (2003), http://www.who.int/dietphysical 

activity/media/en/gsfs_obesity.pdf [hereinafter WHO]. 
2. Id. 
3. Youfa Wang et al., Will All Americans Become Overweight or Obese? Estimating the Progression and 

Cost of the US Obesity Epidemic, 16 OBESITY 2323, 2323 (Oct. 2008). 
4. CTRS. FOR DISEASE CONTROL & PREVENTION, Overweight and Obesity, Causes and Consequences, 

http://www.cdc.gov/obesity/causes/index.html (last visited Apr. 3, 2011) [hereinafter CDC]. 
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healthcare system, people need an accessible and affordable means to maintain a healthy 

weight.  One of the primary difficulties with preventing and treating obesity is that 

behavioral change is required.5  Since obesity is a disease that depends on individual 

behavior, there is no simple way to avoid the consequences.6  The standard regimen to 

prevent and combat obesity is weight loss, regular exercise, dietary changes, vigilant 

monitoring of symptoms, and, in most cases, taking drugs.7  Technically, health care 

professionals can be paid to not only diagnose a patient with obesity, but also to monitor 

progression of the disease and provide aid for any complications that may arise.8  

Unfortunately, current health plans are structured to reimburse providers for sickness 

rather than wellness.9  Payors do not reimburse providers for monitoring patients between 

visits and encouraging patients to stick to their prescribed therapy program.10  Rather 

than rely on providers, patients can join weight loss networks, where groups of similarly 

situated people provide one another with support and understanding.11  However, even 

though a plethora of weight loss networks exist, they are only modestly successful.12

B.  The Impact of Obesity on the Healthcare System 

 

There is a high prevalence of obesity in the United States and, currently, there is no 

end in sight.  As of 2008, 33.8% of Americans suffer from obesity, 32.2% of which are 

adult men and 35.5% adult women.13  Ninety percent of individuals with type 2 diabetes 

also have issues with weight management.14  By 2030, 49.9% of all adults will be obese, 

and by 2048, 100% of adults will be obese.15

 
5. CLAYTON M. CHRISTENSEN ET AL., THE INNOVATOR’S PRESCRIPTION: A DISRUPTIVE SOLUTION FOR 

HEALTH CARE 160 (2009). 

  By 2030, the healthcare costs associated 

with being obese and overweight could range from $860 to $956 billion, which would 

6. Id.  (Since extensive behavioral change is necessary to control and combat the symptoms associated 
with obesity, and because there is no simple way to relieve the symptoms or avoid the consequences of the 
disease, obesity is characterized as a “behavior dependent” disease.) 

7. Id. 
8. Id. at 164. 
9. Id. 
10. Id. 
11. Id. at 166. 
12. Michael L. Dansinger et al., Comparison of the Atkins, Ornish, Weight Watchers, and Zone Diets for 

Weight Loss and Heart Disease Risk Reduction, 293 JAMA 43, 43 (Jan. 2005). 
13. Katherine M. Flegal et al., Prevalence and Trends in Obesity Among US Adults, 1999-2008, 303 

JAMA 235, 235 (Jan. 2010). 
14. WHO, supra note 1. 
15. Wang et al., supra note 3, at 2328-29. 
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account for 15.8 to 17.6% of total health-care costs, or for one in every six dollars spent 

on health care.16

Coupled with the increasing trend of obesity is the high cost of care.  In 1998, the cost 

of obesity was as high as $78.5 billion

  Unless there is a major overhaul and substantial policy changes are 

effectuated, future predictions will become a sad reality. 

17, or 6.5% of aggregate medical spending.18  By 

2006, the costs attributable to obesity had risen to 9.1%.19  The increase in annual costs 

per person that were attributable to obesity was estimated to be 36% for Medicare, 47% 

for Medicaid, and 58% for private payers.20  Furthermore, across all payers, the disparity 

of cost between obese individuals and their non-obese counterparts was $1,429 (42%).21   

The cost of obesity has almost doubled since 1998, and is currently estimated to be as 

high as $147 billion.22

III. RESPONDING TO THE OBESITY EPIDEMIC 

  Given the current economic situation, both the private and public 

sectors would benefit from reducing the rate of obesity and the health care costs 

associated with this disease. 

A.  Increased Health Insurance Premiums and Denial of Coverage 

In the private insurance markets, obesity may be a factor used to deny coverage or 

charge higher premiums.  In the small-group market, only nine states expressly prohibit 

the use of obesity as a factor in determining health insurance rates.23  In the individual 

market, only five states expressly prohibit the use of obesity as a factor in determining 

health insurance rates and eligibility.24

 
16. Id. at 2329. 

  If an obese individual is fortunate enough to find 

health care coverage, weight may be taken into consideration in determining the 

appropriate premium.  In a 2007 survey, the Texas Office of Insurance Counsel 

17. Eric A. Finkelstein et al., Annual Medical Spending Attributable to Obesity: Payer- and Service-
Specific Estimates, 28 HEALTH AFFAIRS W822, W822 (2009), http://obesity.procon.org/sourcefiles/Finkelstein 
AnnualMedicalSpending.pdf. 

18. Id. at w828. 
19. Id. 
20. Id. at w826. 
21. Id. 
22. CDC, VITAL SIGNS: ADULT OBESITY 1 (Aug. 3, 2010), http://www.cdc.gov/VitalSigns/pdf/2010-08-

vitalsigns.pdf. 
23. Jennifer S. Lee et al., Coverage of Obesity Treatment: A State-By-State Analysis of Medicaid and 

State Insurance Laws, 125 PUB. HEALTH REPS. 596, 600 (2010). 
24. Id. 
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discovered that 100% of the insurance companies used body mass index to deny 

coverage, while 86% of the companies used body mass index to charge higher 

premiums.25  Even if an obese individual is eligible for health care coverage, there is a 

possibility that his health care plan will not cover treatments that are in any way related to 

his obesity.26

Fortunately, health care reform legislation may help curb some of the issues that afflict 

obese individuals.  The Patient Protection and Affordable Care Act (PPACA) will 

prohibit insurance companies from denying coverage based on pre-existing conditions

 

27 

or discriminating based on health status28, such as obesity.29  However, prohibitions 

against denying coverage based on pre-existing conditions do not become effective until 

2014.30  In the meantime, the federal government has set aside five billion dollars to 

provide temporary health insurance coverage to qualified high-risk individuals with pre-

existing conditions31 at a standard premium rate.32  When the temporary coverage ends in 

2014, not only will obese individuals be guaranteed health care coverage, but premiums 

will only vary based on family structure, geography, the actuarial value of the benefit, 

age, and tobacco use.33

B.  Penalizing Individuals for Unhealthy Behavior 

  

The public sector has taken matters into its own hands and initiated its own solutions 

to the obesity epidemic and the healthcare costs associated with this disease.  Some states 

have responded to increased healthcare costs by monetarily penalizing obese individuals.  

At 31%, Alabama has the ninth highest obesity rate in the nation.34

 
25. Office of Pub. Ins. Counsel, 2007 Individual Health Insurance Underwriting Guidelines, 3 

http://www.opic.state.tx.us/docs/442_2007_health_ug.pdf (last visited Apr. 3, 2011). 

  Furthermore, obese 

employees cost the state 40% more in health care costs than their non-obese 

26. Lee et al., supra note 23, at 603. 
27. Patient Protection and Affordable Care Act (PPACA), Pub. L. No. 111-148, § 2704(a), 124 Stat. 119, 

154 (2010). 
28. Id. 
29. Pre-Existing Medical Conditions List: Summary of Deniable Disorders by Health Insurance 

Companies, VAUGHN’S SUMMARIES, http://www.vaughns-1-pagers.com/medicine/pre-existing-conditions.htm 
(last updated Mar. 10, 2011). 

30. Pub. L. No. 111-148, § 1101(a), 124 Stat. at 141. 
31. See Pub. L. No. 111-148, § 1101(a), (g)(1), 124 Stat. at 141-43. 
32. Pub. L. No. 111-148, § 1101(c)(2)(C)(iii), 124 Stat. at 142. 
33. Pub. L. No. 111-148, § 2701(a)(1)(A)(i)-(iv), 124 Stat. at 155. 
34. CDC, Overweight and Obesity, U.S. Obesity Trends, http://www.cdc.gov/obesity/data/trends.html 

(last visited Apr. 3, 2011). 
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counterparts.35  In response, the state has invoked a controversial penalty in order to keep 

its health care costs down.  Single state employee health insurance plans are free and 

family plans are $180 per month.36  However, an obese state employee pays an extra $25 

per month for health insurance.37  Furthermore, employees who do not receive a free 

annual health screening will also have to pay the fee.38  Any employee who is screened 

and diagnosed as obese will have one year to see a doctor at no charge, enroll in a 

wellness program, or maintain their own health without outside help.39  This particular 

program has been implemented with respect to employees that smoke and has been 

somewhat effective.40

C.  Incentivizing Individuals to Cultivate Healthy Habits 

  However, we will have to wait and see how if this program also 

succeeds with respect to obese employees. 

On the other end of the spectrum, rather than penalizing unhealthy individuals, a few 

states are offering one-time financial incentives to employees for cultivating healthy 

habits. For example, Ohio state employees receive $50 for having a health assessment 

and another $50 for following the proposed therapy.41  Likewise, Arkansas and Missouri 

state employees receive monthly premium discounts for taking a health risk assessment 

and participating in wellness programs to reduce obesity.42

Similarly, the private sector has devised strategies in response to the obesity epidemic 

and the healthcare costs associated with this disease.  Some companies incentivize 

employees for participating in wellness programs and participating in health risk 

assessments.  For instance, employees at Crown Equipment Corporation in Ohio receive 

an insurance premium discount of up to $360 per year if they take a health risk 

 

 
35. Jana Winter, Alabama Plans to Tax Fat Employees to Recoup Insurance Costs, FOX NEWS (Sept. 2, 

2008), http://www.foxnews.com/story/0,2933,414861,00.html. 
36. Id. 
37. Id. 
38. Alabama Workers to Pay for Extra Pounds, ASSOCIATED PRESS (Aug. 21, 2008, 7:36 PM), 

http://www.msnbc.msn.com/id/26337794/. 
39. Id. 
40. Press Release, Action on Smoking and Health, More Companies Penalizing Unhealthy Behaviors 

Like Smoking to Save $10,000/yr Per Worker, 2 (June 8, 2010), http://www.prlog.org/10724186-more-
companies-penalizing-unhealthy-behaviors-like-smoking-to-save-10000yr-per-worker.pdf. 

41. Alabama Workers to Pay for Extra Pounds, supra note 38. 
42. Id. 
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assessment and meet with a health coach.43  Dell Computer employs a program called 

“Well at Dell” where employees can earn $78 each year just for completing an online 

health assessment and up to $225 more if they join and achieve one of the company 

wellness program goals.44  Incentivizing employees is further supported by studies 

showing that worksite health promotion programs aimed at improving nutrition, physical 

activity, or both, are effective in promoting weight management.45

Wellness programs have become so popular that they have caught the attention of the 

government at both the state and federal level.  Some states have made changes to their 

insurance code to encourage participation in wellness programs.  For example, the state 

of Michigan now offers premium rebates of up to 10% to participants who take advantage 

of wellness programs offered by their employers or insurers, while Vermont offers a 

rebate of up to 15%.

 

46  Similarly, the federal government has taken action under health 

care reform legislation to promote wellness programs.  To help small businesses that do 

not have the same financial flexibility as large businesses,47 the federal government will 

provide grants to help businesses with less than one hundred employees launch a 

workplace wellness program.48

D.  The Future 

 

Just in the past two decades, various programs have been launched to encourage 

individuals to take control of their health by controlling their weight.  For example, the 

Centers for Disease Control and Prevention Division of Nutrition, Physical Activity, and 

Obesity, created in 1999, currently funds twenty-five states to prevent and control obesity 

and other chronic diseases.49

 
43. Denise Reynolds, Change Your Lifestyle to Make Health Insurance Affordable, EMAXHEALTH (Aug. 

21, 2010), http://www.emaxhealth.com/1506/change-your-lifestyle-make-health-insurance-affordable. 

  Similarly, in 2000, the Office of Disease Prevention and 

Health Promotion and the U.S. Department of Health and Human Services implemented 

44. Id. 
45. Task Force on Cmty. Preventive Serv., A Recommendation to Improve Employee Weight Status 

Through Worksite Health Promotion Programs Targeting Nutrition, Physical Activity, or Both, 37 AM. J. 
PREV. MED. 358, 358 (2009). 

46. Michelle M. Mello & Meredith B. Rosenthal, Wellness Programs and Lifestyle Discrimination, 359 
NEW ENG. J. MED. 192, 196 (July 2008). 

47. Paul J. Carruth & Ann K. Carruth, Cost Accounting Implications for Corporate Wellness Programs, 
7 J. BUS. & ECON. RES. 25, 27 (June 2009). 

48. Pub. L. No. 111-148, § 10408(a), (b)(2)(A), 124 Stat. 119, 977 (2010). 
49. CDC, Overweight and Obesity, State-Based Programs, http://www.cdc.gov/obesity/stateprograms/ 

(last visited Apr. 3, 2011). 
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the Healthy People 2010 program with a goal to reduce adult obesity by 15%.50  

However, neither program has come close to achieving its goal considering the rate of 

obesity has steadily increased since 1999, and continues to rise in 2010.51

Accordingly, some companies have taken a step beyond penalizing or incentivizing 

their employees to regain control of their health care costs.  These companies have 

resorted to vertical integration to increase efficiency and competitive strength and to 

improve quality of care.

  Perhaps the 

problem with these programs is that individuals are repeatedly told they need to eat better 

and exercise more, but they are not given the tools necessary to accomplish these goals. 

52  By integrating upstream in their supply chain, the company 

controls various stages beyond their core competencies thus centralizing an entire 

process.53  For example, Quad/Graphics, one of America’s largest printing companies, 

was dissatisfied with the surging cost of health care and, therefore, decided to provide 

health care, in addition to ink and printing machinery.54  In 1990, Quad/Graphics became 

self-insured and set-up its own primary care clinic and now has four medical centers, all 

of which focus on employee wellness.55  This model has significantly decreased 

Quad/Graphics healthcare costs.  The company now spends approximately $6,500 per 

employee on health care compared to neighboring companies who spend over $9,000 per 

employee on average.56

In 2005, the company implemented Lean You, an employee wellness incentive 

program designed to address obesity and other medical problems.

 

57  The program not 

only rewards employees for being physically fit, but also provides employees with 

incentives for managing their chronic health problems.58  Quad/Graphics’s incentive 

program, coupled with the fact that its doctors only see one patient every half hour, 59

 
50. Wang et al., supra note 

 

allowing extra time to discuss health concerns and disease prevention, has greatly 

3, at 2323. 
51. Id. 
52. CHRISTENSEN ET AL., supra note 5, at 212. 
53. Id. 
54. Id. at 209. 
55. Id. 
56. Id. 
57. Raymond J. Zastrow & Len Quadracci, Engaging Quad/Graphics Employees in the Improvement of 

Their Health and Healthcare, 29 J. AMBULATORY CARE MGMT. 225, 228 (2005). 
58. Id. at 228-29. 
59. CHRISTENSEN ET AL., supra note 5, at 210. 
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contributed to the success of the company’s program in reducing health care costs.  In the 

first year, 22% of 10,500 eligible employees enrolled in the program.60  Out of the 22% 

of employees who enrolled, 24% of them completed the program and were eligible for 

awards.61  Although in the first year of operation Lean You cost Quad/Graphics $240,000 

more than its usual healthcare costs, Quad/Graphics saved $550,000 from the detection of 

four cancers that were diagnosed in their early stages.62  Accordingly, Lean You already 

demonstrated a net positive return of $1,959,100.63  Once Quad/Graphics finds a cost-

effective and competent supplier of health care coverage, it will most likely discontinue 

the business of managing its employees’ health care.64

Quad/Graphics has taken matters into its own hands and created a successful health 

care model.  However, there are legal obstacles that may impede other corporations from 

adopting the Quad/Graphics model of health care.  For example, the model may not be 

feasible in states that have corporate practice of medicine laws which prohibit 

corporations from engaging in the practice of medicine and employing physicians.

 

65  

Furthermore, if Quad/Graphics does choose to discontinue the management of its 

employees’ health care, the company will have to consider how they will handle certain 

matters, such as patient medical records.66

IV. CONCLUSION 

  

Multiple strategies have galvanized in response to the obesity epidemic.  States and 

employers alike have engaged in both penalizing and incentivizing obese individuals.  

Others have decided to take control of the health care they offer.  Regardless of the 

specific strategy used, these programs all focus on prevention and wellness. With recent 

legislation, the government too has decided to focus on preventative care and wellness.67

 
60. Zastrow & Quadracci, supra note 57, at 229. 

  

The government recognizes that obesity is a complex problem with multiple causes, so its 

emphasis is now cultivating healthy habits and focusing resources on keeping people 

61. Id. 
62. Id. 
63. Id. 
64. CHRISTENSEN ET AL., supra note 5, at 213-14. 
65. See generally Jessica A. Axelrod, The Future of the Corporate Practice of Medicine Doctrine 

Following Berlin v. Sarah Bush Lincoln Health Center, 2 DEPAUL J. HEALTH CARE L. 103 (1997). 
66. See generally Public Welfare: Security and Privacy, 45 C.F.R. §§ 164.500-.534 (2010). 
67. See e.g. Pub. L. No. 111-148, 124 Stat. 119 (2010). 
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well.  Furthermore, while the private sector is essential, it is ultimately the public sector 

that drives providers.  Therefore, the focus needs to shift to the public sector and its role 

in preventative care. 

Along with healthcare reform legislation, a new focus on preventative care has also 

emerged.  The government is directing its efforts on outreach and education campaigns 

that focus on prevention and wellness to mitigate chronic disease and reduce obesity.68  

Furthermore, the government will provide all Medicare patients with an annual wellness 

visit coupled with a personalized prevention plan.69  Additionally, states will be given 

incentives to help Medicaid recipients control and reduce their weight.70

Beginning in 2014, the Act allows employers to offer greater incentives to employees 

for participation in a wellness program or for reaching the target goals of the program.

  These efforts 

represent an important step in the right direction.  Rather than create impractical 

programs that present a goal without providing the tools necessary for people to achieve 

that goal, the government is now putting the power in the people’s hands. 

71  

Employers are permitted to vary insurance premiums by up to 30% for employee 

participation in certain wellness and disease prevention programs.72

 

  With both the 

private and public sectors focusing their efforts on preventative care and wellness rather 

than sickness, it is possible that 2048 will not see an entire population become obese. 

 
68. Pub. L. No. 111-148, § 4004(a)(1), (c)(2)(A), 124 Stat. at 544. 
69. Pub. L. No. 111-148, § 4103, 124 Stat. at 553-57. 
70. Pub. L. No. 111-148, § 4108, 124 Stat. at 561-64. 
71. Reynolds, supra note 43. 
72. Pub. L. No. 111-148, § 2705(j)(3)(A), 124 Stat. at 157-58. 
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Costs and Access for U.S. and Canadian Consumers 

William Farley* 

I.  INTRODUCTION 

Since the Patient Protection and Affordable Care Act (PPACA) passed March 2010, 

one of the main criticisms voiced relate to the excessive costs potentially imposed on 

consumers.1

This article will begin with an overview of the Canadian national healthcare system, 

briefly explaining the structure of Canadian health care under the Canada Health Act and 

pointing out the costs of different healthcare services per consumer.  Next, it will discuss 

the rising cost of health insurance in the U.S. and increased amounts of worker’s 

contribution needed for employer-sponsored health plans between 2009 and 2010 in the 

immediate wake of the passing of PPACA.  The article will then explain PPACA itself, 

highlighting the sections that deal specifically with lowering costs to consumers.  Finally, 

the article will end with a comparison of the expected effectiveness of providing 

healthcare services to consumers under PPACA (after its full implementation in 2014) 

  Although the functionality of health care under PPACA is untested, 

nationalized healthcare systems in other countries can provide a basis with which the 

U.S. can compare. By comparing cost-effectiveness of the newly reformed healthcare 

system in the U.S. to the national healthcare plan in Canada from a consumer perspective, 

we can determine whether the U.S. has developed a superior ability to provide healthcare.  

While it is possible to compare the countries systemically by looking at spending, 

deficits, and productivity, consumers are ultimately the ones affected by these healthcare 

plans, and it is thus important to look at the implications for them, both socially and 

financially. 

 
* Juris Doctor Candidate, Loyola University Chicago School of Law, Class of 2011. Mr. Farley is a 
staff member of Annals of Health Law. 

1. Caroline Helwick, Patient Protection and Affordable Care Act: Dispelling the Myths, THE ASCO POST 
(Nov. 2010), http://www.ascopost.com/articles/november-2010/patient-protection-and-affordable-care-act-
dispelling-the-myths. 
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with the effectiveness of health care distribution under the Canadian national healthcare 

system. 

II.  THE CANADIAN NATIONAL HEALTHCARE SYSTEM 

Our neighbors to the north have famously made it a priority to offer health care to 

every one of their citizens at almost no cost to individual citizens.  While many believe 

that Canada has a national healthcare plan applicable to all citizens, this is not exactly the 

case.  Instead of having a single national healthcare plan, the health insurance programs 

of its thirteen provinces and territories make up Canada’s national health insurance 

program.2  The thirteen different insurance plans have common features and the same 

basic standards of coverage, but the provinces and territories are allowed to determine a 

number of factors that distinguish the plans from one another.3  The Canada Health Act 

was originally passed in 1984, in the face of tough opposition from provinces and 

medical associations, but, it enjoyed strong support from voluntary organizations and the 

public.4 The goal of the Canada Health Act is to provide reasonable access to health 

services without financial barriers.5  Under the Canada Health Act, every insurance plan 

must provide “all medically necessary hospital and physician services on a prepaid 

basis”; but may  provide “additional benefits” at their discretion.6  For example, in 

Alberta, all medically-necessary physician and specific dental and oral surgical health 

services are fully covered, while podiatry and optometry are only partially covered.7  In 

Quebec, the health insurance plan includes coverage for many prosthetic devices and 

hearing devices.8

 
2. Canada Health Act–Frequently Asked Questions, HEALTH CANADA, http://www.hc-sc.gc.ca/hcs-

sss/medi-assur/faq-eng.php (last updated May 16, 2005). 

  In addition, provinces are allowed to charge premiums for basic health 

insurance as long as residents are still provided with medically necessary services, even if 

3. Id. 
4. Making Medicare: The History of Health Care in Canada, 1914-2007-Drafting and Passing the 

Canada Health Act 1978-1988, CANADIAN MUSEUM OF CIVILIZATION (Mar. 31, 2010), 
http://www.civilization.ca/cmc/exhibitions/hist/medicare/medic-7h09e.shtml. 

5. Canada Health Act–Frequently Asked Questions, supra note 2. 
6. Id. 
7. Plan Benefits and Services, GOV’T OF ALBERTA, http://www.health.alberta.ca/AHCIP/plan-

benefits.html (last visited Jan. 28, 2011). 
8. Services Covered in Québec, RÉGIE DE L’ASSURANCE MALADIE QUÉBEC [INSURANCE BOARD OF QUEBEC 

HEALTH], http://www.ramq.gouv.qc.ca/en/citoyens/assurancemaladie/serv_couv_queb/serv_couv_queb. shtml 
(last updated Apr. 26, 2010). 
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they are unable to pay.9

In order to be eligible for health insurance in Canada, a person must be a resident of a 

Canadian province or territory.

 

10  Other than requiring an initial three-month waiting 

period to establish eligibility, The Canada Health Act allows each province or territory to 

determine its own residency requirements.11  When Canadians are traveling outside of 

their home province, the province they are visiting is required to at least provide 

medically necessary services.12  The rates of service for one seeking care outside his or 

her home province vary depending on interprovincial agreements regarding billing, and 

are not based on federal regulations.13  A patient may be billed reciprocally or required to 

pay up front and then seek reimbursement from his or her home province or territory.14

Canada’s system theoretically ensures that all Canadian residents have access to 

medically necessary healthcare regardless of their socioeconomic status or ability to 

pay.

 

15

III.  THE RISING COST OF HEALTH INSURANCE IN THE U.S. 

  This approach aims to provide services effectively and universally to all Canadian 

residents, a claim the U.S. is still unable to make.  Functioning ideally, the Canada Health 

Act and provincial health insurance programs would provide access to healthcare that 

would be almost unrivaled by the U.S.  However, certain deficiencies discussed in 

Section V suggest that the Canadian system’s superiority may not be so decisive. 

Due to the effects of a crippling recession, Americans who are losing their jobs and 

their homes are also facing rapidly increasing costs of healthcare coverage.  A 2010 

survey indicates that individual and family premiums are increasing, as are average 

worker contributions to employer-sponsored plans, and many employers  report 

reductions in the scope of coverage because of the struggling economy.16

 
9. Canada Health Act–Frequently Asked Questions, supra note 2. 

  The average 

premiums of employer-sponsored health insurance increased 5% for single coverage and 

10. Id. 
11. Id. 
12. Id. 
13. Id. 
14. Id. 
15. See generally Canada Health Act–Frequently Asked Questions, supra note 2. 
16. KAISER FAMILY FOUND., EMPLOYER HEALTH BENEFITS: 2010 SUMMARY OF FINDINGS 1 (2010) 

http://ehbs.kff.org/pdf/2010/8086.pdf. 
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3% for family coverage from 2009 to 2010.17  Furthermore, since 2000, average 

premiums for family coverage have increased by 114% and average worker contribution 

amounts have increased 147%.18  In addition, when seeking health services, most insured 

workers have to pay upfront out-of-pocket costs until they reach their deductible (the 

average is $675 for workers in PPOs under single coverage), before all or most of the 

services are payable by their plan.19  The majority of workers also have to pay a portion 

of the cost of physician office visits either through co-payments (a fixed dollar amount) 

or co-insurance (a percentage of the charge).20

For people who purchase health insurance individually (outside of employer-sponsored 

programs), costs are often much greater.

 

21 Many Americans purchase health insurance 

because they are self-employed or a small business owner, their employer’s insurance is 

too expensive, they work insufficient hours to qualify for an employer plan, they are 

between jobs, or, their spouse’s employer does not offer insurance.22  In 2009, the 

average out-of-pocket expenses for costs such as co-pays, deductibles, and other 

expenses was $1690, while 26% of individual insurance purchasers reported deductibles 

of $5000 or more, and 6% reported deductibles of $10,000 or more.23  Six in ten 

individual purchasers say that it is somewhat difficult to afford the cost of health care, 

while only 33% of those in employer-sponsored coverage report such a difficulty.24  

Additionally, 77% of people who purchased insurance individually in 2009 reported an 

increase of their premiums,25and the average rate of this increase was 20 percent.26

Not surprisingly, most consumers who purchase insurance individually have far less 

confidence in their coverage than those with employer-sponsored plans.

 

27

 
17. Id. 

 This lack of 

confidence comes from personal experiences, such as a covered family member not 

18. Id. 
19. Id. at 2. 
20. Id. 
21. KAISER FAMILY FOUND., SURVEY OF PEOPLE WHO PURCHASE THEIR OWN INSURANCE 1 (June 2010), 

http://www.kff.org/kaiserpolls/upload/8077-R.pdf . 
22. Id at 2. 
23. Id. at 4–5. 
24. Id. at 5. 
25. Id. at 6. 
26. Id. 
27. KAISER FAMILY FOUND., SURVEY OF PEOPLE WHO PURCHASE THEIR OWN INSURANCE 7 (June 2010), 

http://www.kff.org/kaiserpolls/upload/8077-R.pdf. 
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getting necessary medical care because of the cost, skipping prescription refills because 

they were too expensive, and problems getting insurance companies to pay bills.28  

Consequently, a vast majority of individual insurance purchasers have significant worries 

about the future of their health coverage.29  Amongst individual insurance purchasers, 

73% say that they are worried that their insurance will increase so much that they will not 

be able to afford it.30  Other worries include not being able to afford insurance due to loss 

of income, insurers dropping coverage because patients become very sick, and the 

inability to afford prescription drugs.31

The increase in the cost of health insurance seems to be widespread for American 

consumers.  Costs and concerns for people covered by employer-sponsored programs and 

individually-purchased programs alike show that Americans are struggling as they try to 

find ways to afford health care for themselves and their families. These are issues that the 

PPACA should be responsible for remedying. The effectiveness of the PPACA can be 

determined by analyzing and explaining the various cost-cutting provisions mentioned 

below. 

 

IV.  SIGNIFICANT PPACA PROVISIONS FOR CONSUMERS 

The PPCAPA is designed to end many of the major abuses of the health insurance 

industry by holding insurance companies accountable to consumers, lowering healthcare 

costs, guaranteeing more healthcare choices, and enhancing quality of care for all 

Americans.32  Some of the most notable provisions of the Act are concerned with 

reducing the cost of health care for consumers.33  Section, including 2718 (“Bringing 

down the cost of healthcare coverage”), Section 1003 (“Ensuring that consumers get 

value for their dollars”), and Section 1101 (“Immediate access to insurance for people 

with a preexisting condition”), 34

 
28. Id. 

will likely have the greatest impact on consumers, both 

29. Id. at 8 
30. Id. 
31. Id. 
32. About the Law, HEALTHCARE.GOV, http://www.healthcare.gov/law/about/index.html (last visited 

Nov. 11, 2010). 
33. See generally Id. 
34. See Patient Protection and Affordable Care Act, Pub. L. No. 111-148, §§ 2718, 1003, 1101, 124 Stat. 

119 (2010). 
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functionally and financially.35

Section 2718, known as the medical loss ratio

 
36 requires plans that offer coverage in 

the individual or group market to report the amount of premium revenues spent on 

clinical services.37  These reports have important implications for the consumer: 

“Beginning in 2011, large group plans that spend less than 85 percent of premium 

revenue and small group plans that spend less than 80 percent of revenue on clinical 

services and quality must provide a rebate to enrollees.”38  Additionally, the Secretary of 

the Department of Health and Human Services is allowed to adjust these threshold rates, 

known as “the applicable minimum standards” in Section 2718, if she determines that it 

is appropriate to do so.39 This provision thus incentivizes plan issuers to spend their 

revenue responsibly and appropriately, or face sanctions forcing them to give money 

back to consumers.  Section 2718 also seeks to ensure that premiums are used for clinical 

services and quality improvements, by requiring adequate participation by health 

insurance providers and encouraging competition in the state’s health insurance market.40

Another important provision in PPACA is Section 1003, entitled “Ensuring that 

consumers get value for their dollars.”  Beginning in 2010, this provision establishes a 

process of annual review for insurers that increase their premiums for health insurance 

coverage.

  

These consumer protections are useful because they force insurers to change their 

strategy from simply attempting to produce revenue to applying that revenue in 

compliance with PPACA. 

41

 
35. See Patient Protection and Affordable Care Act, Pub. L. No. 111-148, §§ 2718, 1003, 1101, 124 Stat. 

119 (2010). 

 This provision comes, in part, in response to health insurance companies 

36. Although this section is titled “Bringing down the cost of health care coverage,” it is often referred to 
as the “medical loss ratio.”Tim Jost, Implementing Health Reform: Medical Loss Ratios, HEALTH AFFAIRS 
BLOG (Nov. 23, 2010), http://healthaffairs.org/blog/2010/11/23/implementing-health-reform-medical-loss-
ratios/. 

37. Pub. L. No. 111-148, § 2718, 124 Stat. 119 (2010). 
38. Section-by-Section Analysis of the Patient Protection and Affordable Care Act, with Changes Made 

by Title X and the Health Care and Education Reconciliation Act included within Titles I-IX, where 
Appropriate, DEMOCRATIC POLICY COMMITTEE (Sept. 17, 2010), http://dpc.senate.gov/healthreformbill/health 
bill96.pdf. 

39. Request for Comments Regarding Section 2718 of the Public Health Service Act (Medical Loss 
Ratios), HEALTHREFORM.GOV, http://www.healthreform.gov/newsroom/section2718.html (last visited Oct. 
11, 2010). 

40. Id. 
41. Section-by-Section Analysis of the Patient Protection and Affordable Care Act, with Changes Made 

by Title X and the Health Care and Education Reconciliation Act included within Titles I-IX, where 

http://dpc.senate.gov/healthreformbill/healthbill96.pdf�
http://dpc.senate.gov/healthreformbill/healthbill96.pdf�
http://dpc.senate.gov/healthreformbill/healthbill96.pdf�
http://dpc.senate.gov/healthreformbill/healthbill96.pdf�
http://dpc.senate.gov/healthreformbill/healthbill96.pdf�
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realizing an increase in profits of over 250% in the last ten years.42  The Department of 

Health and Human Services (HHS) will review the proposed premium increases and will 

require health insurers to justify any increases that HHS considers unreasonable.43  If an 

insurance provider does request unjustified or excessive rate increases, its participation in 

the state insurance exchanges enabled under PPACA may be jeopardized.44 These 

exchanges are designed to lower the overall costs and variance in costs of plan premiums 

and reduce administrative spending per enrollee for businesses.45 Although, HHS’s new 

authority to review the proposed premium increases and require health insurers to justify 

any increases will likely be effective, its power is still somewhat limited.46  It is able to 

review proposed insurance rate increases, however there is no federal regulation allowing 

HHS to deny increases that seem unreasonable, as this is a job typically left to the 

states.47  Yet, even with these restrictions, the new HHS authority will be able to provide 

a rate-review template for state laws to follow, and will attempt to incentivize health 

insurance providers to comply by threatening non-participation in exchanges which can 

put providers at an economic disadvantage.48

Perhaps one of the most interesting provisions in the Act is Section 1101, entitled 

“Immediate access to insurance for people with a preexisting condition.”  This Section 

affords short term and long term remedies to many consumers that have been barred from 

receiving health insurance coverage based on preexisting conditions.

  Section 1003 will help ensure that if 

consumers experience premium increases in the future, those increases will be necessary 

and justified. 

49  In the short term 

PPACA establishes high risk insurance pools which offer temporary insurance and 

premium rate limits for the uninsured with preexisting conditions.50

 
Appropriate

  In the long term, 

Section 2704 prohibits any group health plan or insurer to offer coverage that excludes or 

 at 3. 
42. Ann Mills et al., Truth and Consequences Insurance-Premium Rate Regulation and the ACA, 363 

NEW. ENG. J. MED. 899 (2010). 
43. Id. 
44. Id. at 900. 
45. Christine Eibner et al., The Effects of the Affordable Care Act on Workers’ Health Insurance 

Coverage, 363 NEW. ENG. J. MED. 1393, 1394 (2010). 
46. Mills, supra note 42, at 900. 
47. Id. 
48. Id. 
49. Patient Protection and Affordable Care Act, Pub. L. No. 111-148, § 1101 124 Stat. 119 (2010). 
50. Id. at § 1101(a). 
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discriminates against people because of preexisting conditions.51  PPACA also prohibits 

insurance plans from denying coverage to children under the age of nineteen due to 

preexisting conditions.52  This program thus provides coverage to individuals who have 

been previously unable to obtain health insurance, and will cover them until 2014, when 

they will ideally have a number of affordable health insurance choices available to them 

on the state exchanges.53  The Preexisting Condition Insurance Plan will be available in 

every state but may vary slightly by state, and will cover a broad range of benefits 

including primary and specialty care, hospital care, and prescription drugs.54

V.  COMPARING THE EFFECTIVENESS OF HEALTH CARE DISTRIBUTION IN  
CANADA AND THE U.S. 

  This 

improved access to care is unprecedented in the U.S., and will help millions of 

Americans gain coverage that was previously unavailable to them.  Thus, consumers will 

no longer be punished by being denied health insurance based on ailments that plagued 

them before they sought coverage. 

At first glance, the increasing costs of health insurance for consumers in the U.S., and 

the seemingly ideal model of universal health insurance in Canada, would lead to a 

conclusion that the Canadian healthcare system is more effective in administering 

services to consumers; this is not necessarily the case.  There are many issues plaguing 

the healthcare system in Canada that have a drastic impact on Canadian citizens’ access 

to healthcare services.55

Although the goal of the Canada Health Act is to provide health care to all its citizens 

without economic obstacles, in reality, the Canadian system does not function this way.  

  These issues complicate the debate over which healthcare 

system has superior efficiency and if PPACA will actually improve the effectiveness of 

the U.S. system. 

 
51. Id. at § 2704. 
52. Text: The Obama Administration’s New ‘Patient’s Bill of Rights’, KAISER HEALTH NEWS (June 22, 

2010), http://www.kaiserhealthnews.org/stories/2010/june/22/document-patients-bill-of-rights-fact-sheet. 
aspx?referrer=search. 

53. Preexisting Condition Insurance Plan, HEALTHCARE.GOV, http://www.healthcare.gov/law/provisions/ 
preexisting/about/index.html (last visited Jan. 29, 2011). 

54. Id. 
55. CANADIAN INST. FOR HEALTH INFO., HEALTH CARE IN CANADA 2009 A DECADE IN REVIEW 62 (2009), 

http://secure.cihi.ca/cihiweb/products/HCIC_2009_Web_e.pdf. 
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Many Canadians often encounter issues such as reduced hospital bed capacity56 and 

excessively long waiting periods for medical services,57 which is one of the central issues 

currently burdening the Canadian health care system.58  Excessive wait times for medical 

services can cause dire consequences beyond simple irritation or inconvenience.  Patients 

who are forced to wait may experience considerable pain, diminished capacity, increased 

risk of declining health, or even death.59  Furthermore, people who live in remote areas 

may have to travel great distances to see specialists and visit large institutions, which 

creates an additional obstacle to receiving health care.60  As of 2007, many Canadians 

still had significant issues getting access to care: one in six had trouble receiving ongoing 

care, one in four had trouble getting immediate care for a minor health problem, and one 

in seven had to wait three months or longer to see a specialist for a new illness or 

condition.61  In terms of specialty care, 42 percent of Canadians with chronic conditions 

waited more than two months to see a specialist in 2008, compared with only 10 percent 

in the United States.62

According to a government study, the PPACA will only increase the annual health 

spending growth rate by 0.2% through 2019.

  While the Canadian system is designed to offer reasonable care to 

all its citizens, clearly these issues show that the system is not truly meeting that goal. 

63  Research from the RAND corporation 

shows that those who become newly insured under PPACA will actually spend more on 

health care than they did before the Act, but will face lower risks of very high 

expenditures and will use more services, resulting in an overall net financial benefit.64 

The PPACA is also expected to produce substantial gains in coverage for young adults 

from ages nineteen to twenty-nine, which was the group that had the highest uninsured 

rate before the reform.65

 
56. Morris L. Barer et al., Strangulation or Rationalization? Costs and Access in Canadian Hospitals, 7 

LONGWOODS REVIEW. 10, 15 (2003), available at http://www.longwoods.com/content/17241. 

  Although some young adults with income above 133% of the 

57. CANADIAN INST. FOR HEALTH INFO., supra note 55, at 62. 
58. Id. 
59. Id. at 64. 
60. Id. 
61. Id. at 65. 
62. Id. at 66. 
63. Overhaul’s Effect On Health Spending Minimal, Government Study Says, KAISER HEALTH NEWS 

(Sept. 9, 2010), http://www.kaiserhealthnews.org/Daily-Reports/2010/September/09/Health-spending.aspx.. 
64. ANALYSIS OF THE PATIENT PROTECTION AND AFFORDABLE CARE ACT (H.R. 3590), RAND CORP. 

(2010) ,http://www.rc.rand.org/pubs/research_briefs/2010/RAND_RB9514.pdf. 
65. Genevieve M. Kenney et al., How Will the Patient Protection and Affordable Care Act of 2010 Affect 
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Federal Poverty Level will face penalties for opting out of coverage or pay more for 

coverage than they otherwise would have, they will experience many other benefits, such 

as the ability to stay on their parents’ health insurance plan until the age of twenty-six.66

VI.  CONCLUSION 

  

If these changes under the Act occur as planned, the significant expansion in coverage for 

previously uninsured citizens and the long-term decrease in costs could provide an 

extremely efficient healthcare system that will satisfy many Americans. 

In determining which healthcare system—Canadian or post-PPACA American—is 

more effective for consumers, perhaps the best unit of measurement is consumer 

satisfaction.  By comparing the way that Canadian and American consumers rate their 

ability to access healthcare services and receive quality care, the superior system can be 

ascertained.  While in the past, Canadian consumers have been more satisfied with their 

health care than American consumers have been, there is data suggesting that this trend is 

changing.  A study by Harvard professor Robert J. Blendon compared public satisfaction 

with healthcare systems in Australia, Canada, the United Kingdom, the U.S., and New 

Zealand beginning in 1988 and 1990, again in 1998, and for a final time in 2001.67  In 

1988, Canada’s healthcare system had the highest level of public satisfaction, while the 

U.S. had the lowest.68  However, by 2001, dissatisfaction in Canada had increased 

significantly and in many categories it ranked just above the U.S.69 In fact, in the 

category “Access is worse than 2 years ago,” Canada ranked higher in dissatisfaction than 

the U.S.70

These statistics suggest that, while at one time Canada clearly had the superior 

healthcare system, issues such as hospital bed capacity and excessive wait periods have 

eroded consumers’ confidence in this system and have brought the Canadian healthcare 

system closer in comparison to the U.S.

 

71

 
Young Adults?, ROBERT WOOD JOHNSON FOUND., 1 (July 6, 2010), http://www.rwjf.org/files/ 
research/65648youngadults.pdf 

  If the healthcare system in Canada continues to 

66. Id. 
67. Robert J. Blendon et al., Inequities in Health Care: A Five-Country Survey, 21 HEALTH AFF. no. 3, 

2002 at 182, 183. 
68. Id. 
69. Id. at 184 (see Exhibit 2). 
70. Id. 
71. See generally Id. at 182-191. 
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be plagued with these issues and consumer confidence continues to fall, Canada may lose 

its designation as the superior healthcare system.  Likewise, as the U.S. continues to 

implement the provisions of the PPACA by expanding coverage to the previously 

uninsured and enacting consumer protections to lower costs, consumer confidence in 

America can only be expected to grow.  As reform in the American healthcare system 

takes shape, and if the PPACA functions as expected, the healthcare system in the U.S. 

could prove to be more effective than the healthcare system in Canada. 
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Medical Tourism: Opportunity to Control Escalating Health 
Care Costs in the United States? 

Stephen Samlan* 

I. INTRODUCTION 

With healthcare costs in the United States increasing at an estimated six percent per 

year for the next decade, and medical tourism offering savings of up to seventy percent 

after travel expenses,1 medical tourism may be the best solution to containing health care 

costs.  Medical tourism is defined by the Deloitte Center for Health Solutions as “the act 

of traveling to another country to seek specialized or economical medical care.”2  

Although the U.S. has been a destination for international medical tourists for years, the 

growth of U.S. patients electing to obtain medical care in places such as India, Mexico, 

Singapore, Thailand and Turkey, is relatively recent. 3  In 2005, an estimated 500,000 

Americans traveled outside the U.S. to obtain medical treatment.4  According to a report 

by the Deloitte Center for Health Solutions, in 2007 that number jumped to an estimated 

750,000. 5  In their most recent report, the Deloitte Center for Health Solutions projects 

that medical tourism could reach upwards of 1.6 million patients by 2012, with 

sustainable annual growth of thirty-five percent.6

 
* Juris Doctor Candidate, Loyola University Chicago School of Law, Class of 2012. Mr. Samlan is a 

 

staff member of Annals of Health Law. 
1. DELOITTE CTR. FOR HEALTH SOLUTIONS, Medical Tourism: Update and Implications 2 (2009), 

http://www.deloitte.com/assets/Dcom-
UnitedStates/Local%20Assets/Documents/us_chs_MedicalTourism_111209_web.pdf [hereinafter Medical 
Tourism 2009]. 

2. DELOITTE CTR. FOR HEALTH SOLUTIONS, Medical Tourism: Consumers in Search of Value 6 (2008), 
http://www.deloitte.com/assets/Dcom-
UnitedStates/Local%20Assets/Documents/us_chs_MedicalTourismStudy(3).pdf [hereinafter Medical 
Tourism 2008]. 

3. Kevin J. Ryan, Reforms won’t completely eliminate medical tWon’t Completely Eliminate Medical 
Tourism, Nat’l L.J., July 26, 2010, at 1, available at http://www.muchshelist.com/_resources/files/medical-
tourism-and-health-care-reform.pdf. 

4. Kristen Boyle, A Permanent Vacation: Evaluating Medical Tourism’s Place in the United States 
Healthcare System, 20 HEALTH L. no. 5, June 2008 at 42, 42-43. 

5. Medical Tourism 2009, supra note 1, at 3. 
6. Id. 
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The growth of the medical tourism industry has emerged as a consumer-driven7 

response to the rising cost of obtaining health care in the U.S.8  American patients 

electing to obtain medical care abroad have typically been either uninsured or 

underinsured individuals looking for both significant savings on medical expenses and 

high-quality care.9  Even with the passage of the recent healthcare reform law known as 

the Patient Protection and Affordable Care Act (PPACA), a significant portion of the 

U.S. population will remain underinsured, making certain that medical tourism will 

remain an alternative for millions of Americans.10  Additionally, with prices of health 

care in the U.S. expected to rise under healthcare reform, a growing number of insurance 

companies and employers are considering (or in a few cases have already implemented) 

programs that would incentivize their insured patients to utilize options for medical 

treatment outside the U.S.11

II.  COST SAVINGS 

  This article will examine the potential financial advantages 

of medical tourism relative to the quality of medical care and services found in foreign 

hospitals.  This article will then recommend whether or not medical tourism should be 

utilized as an option for both individual and employer purchasers of health care in order 

to reduce costs. 

For U.S. patients, medical tourism offers significant cost savings.12  A 2008 report by 

the Deloitte Center, estimated overall price savings, including the cost of travel and 

insurance, ranged from twenty-eight to eighty-eight percent depending on the location 

and procedure.13  For example, the average cost of knee surgery performed in the U.S. is 

$11,692 for inpatient surgery and $4,686 for outpatient surgery.14

 
7. Ryan, supra note 

  The average price 

3, at 1. 
8. AM. MED. ASS’N AMA COUNCIL OF MED. SERVS., Report of the Council on Medical Service 5 (2008), 

http://www.ama-assn.org/ama1/pub/upload/mm/372/a-08cms1.pdf [hereinafter AMA COUNCIL OF MEDICAL 
SERVICES]. 

9. Ryan, supra note 3, at 2. 
10. Id. 
11. Glen Cohen, Protecting Patients with Passports: Medical Tourism and the Patient-Protective 

Argument, 95 IOWA L. REV. 1467, 1473 (2010). 
12. Id. at 1472. 
13. Medical Tourism 2008, supra note 2, at 13.  The Deloitte report compared the cost of U.S. vs. foreign 

surgical procedures for fifteen surgical procedures frequently used in outbound programs. 
14. Id. 
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among the three lowest foreign providers for knee surgery is only $1,398.15  Similarly, 

while the retail price of gastric bypass surgery in the U.S., which is what it will cost for 

those without health insurance, ranges from $48,000 to $69,000, U.S. insurance 

companies will pay anywhere from $28,000 to $40,000.16  The cost drops even more 

substantially when the surgery is performed outside the U.S. - the price for gastric bypass 

surgery performed in hospitals in India, Thailand and Singapore is between $11,000 and 

$15,000, including hospitals costs, airfare, and hotel rooms.17

“Patients can also find lower-prices for nonsurgical procedures and tests abroad.”

 
18  

The cost of an MRI in Brazil, Costa Rica, India, Mexico, Singapore or Thailand ranges 

from $200 to $300, compared to more than $1,000 in the U.S.19  The cost for a 

comprehensive fitness exam at India’s Rajan Dhall Hospital, including an 

echocardiogram, a stress test, a lung-function test, and ultrasound of internal organs, is 

about $125.20  A comparable battery of tests in the U.S. would run upwards of $4,000.21  

The potential savings can benefit both uninsured and underinsured patients, as well as 

insured patients who bear some of the cost through co-payments and deductibles.22

The growth of medical tourism in the U.S. stems from financial incentives.  The effect 

of financial incentives on Americans’ willingness to travel for medical care is illustrated 

by a recent survey.

 

23  Almost no one would travel abroad for medical treatment to save 

$200 or less.24  Twenty-five percent of uninsured people would travel abroad for care if 

the savings amounted to between $1,000 and $2,400, but only ten percent of those with 

health insurance would travel abroad with savings in that price range.25

 
15. Id. 

  On the other 

hand, when savings exceed $10,000 about thirty-eight percent of the uninsured and 

16. AMA COUNCIL OF MEDICAL SERVICES, supra note 8, at 4. 
17. Devon M. Herrick, Medical Tourism: Global Competition in Health Care, NAT’L CTR. FOR POLICY 

ANALYSIS 11 (2007), http://www.ncpa.org/pdfs/st304.pdf. 
18. Id. at 9. 
19. Id. 
20. Id. 
21. Id. 
22. Id. at 3. 
23. Herrick, supra note 17, at 2. 
24. Id. 
25. Id. 
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twenty-five percent of those with insurance would travel abroad for care.26

Critics of medical tourism argue that the savings per procedure in a low-cost hospital 

abroad can be misleading and that for uninsured or underinsured patients travel costs, 

vendor fees, and administrative costs reduce overall savings.

 

27  The savings for 

employers who consider sending their employees abroad for medical care is further 

reduced because in addition to the costs above, employers often need to provide financial 

incentives to their employees in order for employees to be willing to go abroad for 

medical care.28  Further, the patient may need to be away from work for considerably 

longer periods of time when receiving treatment abroad due to the need for pre-operative 

testing at the destination facility as well as recuperation following the procedure.29  

Patients receiving medical care abroad cannot return home until they have sufficiently 

recovered and are strong enough to endure the trip back to the U.S.30  If complications 

arise while the patient is abroad, the patient will be away from work for a further 

extended period of time while he or she is recovering, causing a loss of profit to the 

employer who originally intended to cut costs.31

III.  WHY TREATMENT ABROAD COSTS LESS 

 

The cost of medical care in foreign countries is lower than in the U.S. for a variety of 

reasons.  To begin with, lower labor costs abroad make it much less expensive to build 

and operate hospitals in other countries.32  The Centers for Medicare and Medicaid 

Services (CMS) estimate that almost seventy percent of inpatient hospitals costs are labor 

related.33  Physicians abroad earn about forty percent less than comparable physicians in 

the U.S.34  The average nurses’ salaries are also one-fifth to one-twentieth of those in the 

U.S.35

 
26. Id. 

  Additionally, in most foreign countries there is less third-party payment of 

27. Boyle, supra note 4, at 45. 
28. Id. 
29. Id. 
30. Id. 
31. Howard D. Bye, Shopping Abroad for Medical Care: The Next Step in Controlling the Escalating 

Health Care Costs of American Group Health Plans?, 19 HEALTH L., no. 5, April 2007 at 30, 31. 
32. Herrick, supra note 17, at 10. 
33. Cohen, supra note 11, at 1481. 
34. Herrick, supra note 17, at 10. 
35. Id. 
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medical services.36  In the U.S., patients spend only about thirteen cents out of pocket for 

every dollar spent on their health care; insurers, employers, and government pay the 

balance.37  In countries where patients are responsible for paying a larger portion of their 

health care costs, like those countries with growing entrepreneurial medical markets, 

patients are more price-conscientious, which in turn forces providers to compete for their 

business.38

Another explanation for why medical treatments cost less abroad is because 

malpractice liability is greater in the U.S. than in most other countries.

 

39  For example, in 

New York a heart surgeon can pay more than $100,000 annually for malpractice 

insurance, while a heart surgeon in India pays only $4,000 per year.40  In the U.S., the 

costs of medical malpractice insurance is passed on to patients directly if the patient does 

not have insurance or indirectly, via increases in health insurance prices, if the patient is 

covered by a health insurance policy.41  Direct costs of medical malpractice account for 

less than two percent of total health care spending in the U.S.42  However, advocates of 

malpractice reform argue that the expansive medical malpractice liability found in the 

U.S. legal system, induces doctors to order unnecessary tests and procedures in an effort 

to minimize exposure to malpractice lawsuits, which in turn increases the overall costs of 

health care.43

Although differences in medical malpractice laws outside the U.S. might drive the cost 

of health care down to some degree, critics of medical tourism note that it does so at the 

  It is difficult to quantify how much the indirect costs of medical 

malpractice contributes to overall health care spending; however medical malpractice 

reform alone is unlikely to close the cost disparity of health care in the U.S. and abroad.  

Furthermore, the prospect of medical malpractice reform is unlikely to gain much traction 

due to the strength of the trial attorney lobby in Washington. 

 
36. Id. 
37. Id. 
38. Id. 
39. Id. at 18. 
40. Michael Klaus, Outsourcing Vital Operations: What if U.S. Health Care Costs Drive Patients 

Overseas for Surgery?, 9 QUINNIPIAC HEALTH L.J. 219, 230 (2006). 
41. Id. 
42. Nathan Cortez, Patients Without Borders: The Emerging Global Market for Patients and the 

Evolution of Modern Health Care, 83 IND. L.J. 71, 81 (2008). 
43. Klaus, supra note 40, at 230. 
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expense of limiting a patient’s likelihood and extent of recovery for a medical 

malpractice claim when a procedure performed outside the U.S. goes wrong.44  However, 

medical tourists can avoid the uncertainties of litigating a medical malpractice claim in a 

foreign country by purchasing a reasonably priced medical malpractice policy that will 

provide compensation to insured patients or their beneficies in the event of adverse 

outcomes.45  For example, a U.S. patient needing angioplasty can obtain $250,000 worth 

of coverage for a fee of $1,124.55.46

IV.  QUALITY OF FOREIGN HOSPITALS CATERING TO MEDICAL TOURISTS 

 

In many ways, the growth of medical tourism hinges on whether foreign hospitals can 

offer high-quality medical services at levels which U.S. residents are accustomed to.47  If 

they cannot, then the cost advantage that medical tourism offers is gravely diminished.48  

However, many foreign providers have established themselves as international centers of 

excellence that offer high-quality medical services on par or perhaps better than the level 

of care in some American hospitals.49  Although there is no international regulatory 

standard of care, the Joint Commission International (“JCI”) (the international affiliate of 

the Joint Commission, which accredits U.S. hospitals) sends its review board to foreign 

hospitals to determine whether that facility is deserving of accreditation.50  The board 

“uses the same rigorous accreditation standards that U.S. hospitals strive for.”51  In order 

for a hospital to maintain accreditation, it must consent to on-site evaluations every three 

years.52  By the end of 2009, the JCI had accredited or certified more than 300 facilities 

in 39 countries.53

In the U.S. the health care industry is highly regulated by federal and state 

governments, which provide oversight to protect patients.  The American Medical 

 

 
44. Herrick, supra note 17, at 18. 
45. Id. at 19. 
46. Id. 
47. Cortez, supra note 42, at 102. 
48. Id. 
49. Bye, supra note 31, at 31. 
50. Angeleque Parsiyar, Medical Tourism: The Commodification of Health Care in Latin America, 15 

LAW & BUS. REV. AM. 379, 388 (2009). 
51. Id. 
52. Id. 
53. Ryan, supra note 3, at 1. 
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Association (AMA) points out that patients going abroad for medical treatment cannot 

rely on the same governmental oversight found in the U.S.54  Skeptics of medical tourism 

also argue that international quality standards are less rigorous than those in the U.S., 

which jeopardize a patient’s ability to effectively access a physician’s reliability of 

credentials.55  Lack of oversight and regulation can lead to substandard care and result in 

adverse outcomes.  For example, a Mexican plastic surgeon was found to be operating 

without a license and without adequate facilities.56  Additionally, physicians in California 

have reported an increased number of emergency visits by medical tourists suffering from 

complications arising from surgery performed overseas by insufficiently trained 

surgeons.57

However, although hospitals in the U.S. are generally perceived to have high quality 

standards, the quality of American hospitals varies widely.

 

58  For example, one of the 

most commonly performed procedures in the U.S. today is coronary artery bypass graft 

(CABG) surgery.59  Hospitals in California that perform CABG surgery have an average 

mortality rate of nearly three percent.60  The average mortality rate of this surgery in 

California is nearly four times higher than the Cleveland Clinic, which has been 

considered the best hospital in the nation by U.S. News & World Report.61  Among 

California hospitals performing CABG surgery, there is also a wide variation in quality of 

results.62  The University of California Davis Medical Center experienced no deaths 

among the 136 patients receiving CABG surgery in 2003.63  California’s Desert Regional 

Medical Center, which performed a similar volume of surgeries as the University of 

California Davis, had a mortality rate of more than twice the California average and ten 

times Cleveland Clinic’s average.64

 
54. AMA COUNCIL OF MEDICAL SERVICES, supra note 

  On the other hand, some of the more prestigious 

hospitals abroad that treat international patients, such as Apollo Hospital Group and 

8, at 5. 
55. Id. 
56. Boyle, supra note 4, at 46. 
57. Id. 
58. Herrick, supra note 17, at 14. 
59. Id. 
60. Id. 
61. Id. 
62. Id. 
63. Id. 
64. Herrick, supra note 17, at 14. 
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Wockhardt Hospitals, reported less than a one percent mortality rate for CABG surgery.65

Advocates of American medical tourism note that many of the physicians in foreign 

hospitals catering to American patients are trained in the U.S. or England.

 

66  In addition, 

the majority of physicians working with medical tourists either have U.S. board 

certifications or are certified for a particular specialty by a medical board.67  For example, 

over 100 doctors at Bumrungrad International Hospital in Thailand are board-certified by 

U.S. medical specialty groups.68  In addition to well-trained surgeons and medical staff, 

the quality of facilities in foreign hospitals are often state-of-the-art and offer more 

amenities than those found in most U.S. hospitals.69  Some of the hospitals that cater 

towards medical tourists offer private rooms and 24-hour private nursing care.70  Some 

also feature luxurious resort facilities and services that give them the look and feel of a 

five-star hotel rather than a hospital.71

Although many would argue the doctors in these foreign hospitals are as well trained 

as physicians in the U.S. and the facilities are as safe as U.S. hospitals, continuity of care 

is also an important part of the surgical process.  Continuity of care is essential after a 

surgery in order to ensure quality results and many medical procedures require follow-up 

care to monitor the healing process.

 

72  A concern for U.S. patients electing to obtain 

medical care abroad is that upon returning home they may have difficulties finding a 

physician willing to provide post-operative follow-up care.73  Physicians in the U.S. may 

be hesitant to treat patients for post-operative care, due to reluctance to take clinical 

responsibility for surgery that was performed abroad.74  Although this is an important 

concern, patients can reduce this risk by arranging before they go abroad for medical 

care, a physician willing to treat post-operative care issues when they return home.75

 
65. Id. 

 

66. Bye, supra note 31, at 31. 
67. Herrick, supra note 17, at 17. 
68. Boyle, supra note 4, at 44. 
69. Id. 
70. Id. 
71. Id. 
72. Id. at 45. 
73. Herrick, supra note 17, at 25. 
74. Boyle, supra note 4, at 45. 
75. Id. 
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V.  HEALTH PLANS OFFERING MEDICAL TOURISM OPTIONS 

For those without health insurance, medical tourism provides an option for care that 

might otherwise be cost prohibitive.76  However, for those with health insurance, most 

patients rely on their health plans to determine which treatment options are available to 

them.77  Numerous insurance companies have launched medical tourism pilot programs 

within their health benefits plans in hopes that medical tourism will reduce treatment 

costs and in turn they can provide insurance coverage to their clients at lower prices.78  

For example, Anthem Blue Cross and Blue Shield of Wisconsin will send employees of 

Serigraph, Inc., a corporate client of Anthem WellPoint, to Apollo Hospitals of India for 

certain elective procedures.79  This project covers about 700 group members and Anthem 

Wellpoint manages all financial details, including travel and medical arrangements.80  

Additionally, in March 2007, BlueCross BlueShield of South Carolina began to cover 

surgeries performed at Bumrungrad to members whose personal policies did not cover 

certain surgeries they needed.81

The United Group Program of Florida, which sells self-insurance policies to small 

businesses, offers a plan that sends patients to Bumrungrad International Hospital.

 

82  

United Group Programs of Florida has actively promoted medical tourism to more than 

200,000 individuals covered through self-funded health plans and fully insured mini-med 

plans.83  BlueShield of California offers a program called “Access to Baja” to customers 

who live near the U.S. – Mexico boarder and offers low-cost policies for treatments 

received in Mexico.84  The plan covers about 20,000 patients and targets employers that 

hire large numbers of Mexican immigrants.85  All of these plans generally offer lower 

premiums and deductibles than plans that only pay U.S. providers.86

 
76. Ryan, supra note 

  As U.S. healthcare 

3, at 1. 
77. Medical Tourism 2009, supra note 1, at 5. 
78. Id. 
79. Id. 
80. Id. 
81. Boyle, supra note 4, at 44. 
82. Id. 
83. Medical Tourism 2009, supra note 1, at 5. 
84. Cortez, supra note 42, at 100. 
85. Medical Tourism 2009, supra note 1, at 5. 
86. Cortez, supra note 42, at 100. 
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spending continues to rise, more insurers will likely consider using offshore providers.87

In addition to offering employees the option of receiving medical care in a resort-style 

atmosphere and a fully expense paid trip for the patient and a companion, some 

employers offer additional incentives for employees to travel abroad for treatment.

 

88  For 

example, some health care plans allow the employer to offer a fixed cash bonus ranging 

between $5,000 to $10,000, a cash bonus that is a percentage of the estimated savings, or 

an extravagant pre-surgery vacation in the foreign country that the employee receives the 

procedure in.89

Although medical tourism savings can benefit both the employee and employer, there 

are important legal considerations for employers and insurers offering medical tourism 

options.

 

90  Sponsors of medical tourism options must meet Employee Retirement Income 

Security Act (ERISA) fiduciary obligations in designing employee benefit plans.91  Some 

legal scholars note that employers who offer employees financial incentives to travel 

abroad for medical care increase their liability risks.92  They contend there could be 

potential problems with offering financial incentives to employees who are induced to 

choose a foreign hospital offering substandard care when they otherwise would have 

selected the local hospital of their choice.93  This is problematic for the growth of medical 

tourism because if health plans cannot offer financial incentives for patients then patients 

are unlikely to consider going abroad for medical care.94

At the state level there have been only two attempts to enact legislation that would 

authorize incentives for covered employees who elect to obtain medical care in foreign 

facilities accredited by the JCI.

 

95  In 2007, a bill was introduced in West Virginia, which 

would establish specific incentives for covered employees who elected to obtain medical 

care or medical procedures outside the U.S., but died in committee.96

 
87. Id. at 99. 

  The same year, a 

88. Boyle, supra note 4, at 45. 
89. Id. 
90. Herrick, supra note 17, at 26. 
91. Id. 
92. Id. 
93. Id. 
94. Id. 
95. Medical Tourism 2009, supra note 1, at 6. 
96. Id. 
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bill introduced in Colorado, would have established incentives for state employees, 

covered under a state group benefit plan.97  Although a variety of private insurers have 

introduced employer group health plans that offer options for medical treatment outside 

the U.S., there is not the same option available for state employees covered by a state 

group plan.98  While the proposed Colorado bill would have given state employees an 

option to travel abroad for medical care, the bill has been postponed indefinitely in 

committee.99  A large percentage of healthcare expenditures in the U.S. are paid for by 

the government through healthcare coverage for state and federal employees and unless 

employees are given the option of obtaining medical care abroad, the potential cost 

savings that medical tourism offers will be significantly reduced.100

VI. RECOMMENDATIONS 

  Additionally, private 

insurers offering incentives to clients who chose to obtain medical care abroad would 

benefit from legislation authorizing the use of incentives to minimize fear that they do so 

at the expense of increasing their liability. 

Today, the cost for health care in the U.S. is out of control and leaves more than fifty 

million Americans without health insurance.101  The financial burden on employers who 

sponsor employee health care benefit plans is already tremendous and approaching 

unsustainable levels.102  The PPACA will further increase health insurance costs by 

waiving pre-existing conditions, eliminating lifetime limits on essential health benefits, 

and expanding the dependent coverage age to twenty-six.103  Health care reform does not 

create a public option or a government plan, so the insurance marketplace will still be run 

by private industry that will have to raise their rates in order to comply with the new 

provisions under the PPACA.104

 
97. Id. 

  As individuals, employers, and insurance companies 

begin to feel the affect of health care reform in the form of increased costs, they must 

98. Boyle, supra note 4, at 44. 
99. Medical Tourism 2009, supra note 1, at 6. 
100. Herrick, supra note 17, at 26. 
101. MED. TOURISM ASS’N, US Health Reform’s Affect on Outbound Medical Tourism from the U.S. 2 

(2010), http://www.medicaltourismassociation.com/en/hcr-updates.html. 
102. Id. 
103. Id. at 3. 
104. Id. 
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look for innovative ways to control costs. 

Medical tourism provides cost-effective options for medical procedures that can 

benefit all types of U.S. consumers of health care.  Potential safety concerns for medical 

tourists can be reduced by encouraging medical tourists to only select JCI accredited 

hospitals for their medical needs.  Insurance companies should continue to expand health 

insurance plans that offer treatment options outside the U.S.  Legislation should be 

enacted that protects insurers and employers who send willing patients abroad for 

medical care from liability.  Employees of state-sponsored healthcare plans should also 

be given the option of traveling abroad for medical care, which could provide financial 

benefits to both the employee and the state government.  It is unrealistic to think that the 

majority of Americans will travel abroad for medical care but we should at least give 

Americans the option to become medical tourists and take advantage of the potential for 

significant cost savings that medical tourism offers. 
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The Effects of Medicare’s Donut Hole and  
Congress’s Solution 

Joshua Rubin* 

I.  INTRODUCTION 

In 2006, the Medicare Prescription Drug, Improvement and Modernization Act 

(MMA) created Medicare Part D to aid senior citizens and the disabled with their ever-

increasing prescription drug bills.  This plan was controversial from the time of its 

enactment.  Left leaning policy makers believed that the MMA did not provide enough 

coverage for seniors,1 while those on the right thought the plan did little to help reform 

the system and viewed it as a “blank check from the government.”2  Although Part D 

provided coverage to those previously without it, it has forced some people to make 

difficult choices between whether to purchase their medication or spend that money on 

other essentials, such as rent and electricity.3  Many Part D beneficiaries were unaware 

that when their prescription costs reached $2,830 in 2010, the monetary limit, they 

entered a coverage gap known as the “donut hole.”4  This means that once a beneficiary 

and Medicare combine to pay $2,830 on prescription drugs, the beneficiary is then 

responsible for 100 percent of the next $3,610 of prescription costs.5

 
*      Juris Doctor Candidate, Loyola University Chicago School of Law, Class of 2012. Mr. Rubin is a 
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staff member of Annals of Health Law. 
    1. Susan Adler Channick, The Medicare Prescription Drug, Improvement, and Modernization Act of 
2003: Will it be Good Medicine for U.S Health Policy, 14, ELDER L.J. 237, 240 (2006). 

2. Id. 
3. Filling the Medicare ‘doughnut hole’, VIEWPOINT: CONSUMER REP. (Nov. 2006), http://www.consumer 

reports.org/cro/aboutus/mission/viewpoint/medicare-drug-plan-11-06/overview. 
4. Christopher Weaver, Healthcare plan closes the Medicare ‘doughnut hole’, L.A. TIMES, Mar. 26, 

2010, http://articles.latimes.com/2010/mar/26/health/la-he-healthcare-doughnut-20100323/3; 42 C.F.R. § 
423.104 (2010). 

5. Weaver, supra note 4 at 1. 
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reach the threshold of $6,440, Medicare’s “catastrophic coverage” kicks in, and the 

beneficiary is then responsible for just 5 percent of their drug expenses out-of-pocket.6  

Congress created the donut hole because it was the only way to finance the prescription 

drug plan7 and to encourage its beneficiaries to use their drugs more judiciously.8

This changed in March 2010, when Congress included a provision in the Health Care 

and Education Reconciliation Act that ends the coverage gap beginning in 2020.

  

However, despite Part D’s laudable intentions, this created many problems for Medicare 

and its beneficiaries. 

9

II.  DISCUSSION OF PRESCRIPTION DRUG COVERAGE ISSUES 

  

Although there will continue to be a hole in coverage for the next ten years, Congress has 

taken several steps to ease some of the immediate financial burdens, which beneficiaries 

must seek out via alternative assistance.  This article will first discuss some of the 

challenges associated with the coverage gap.  Next, it will analyze Congress’ latest plan 

as part of healthcare reform to permanently close the donut hole.  Finally, it discuss some 

of the alternative methods proposed for Medicare patients to help ease the burden 

imposed by the donut hole before the healthcare reform changes go into effect in 2020. 

Some Part D beneficiaries are forced to forego their medications when they reach the 

donut hole.10  This problem is especially prevalent for patients with chronic illnesses, as 

demonstrated in a 2008 study where 15 percent of those with chronic illnesses stopped 

purchasing, and taking, their medications when they hit the donut hole.11

 
6. Id; see also Medicare Resource Center, EHEALTH MEDICARE, http://www.ehealthinsurance.com/ 

medicare-insurance/plans/part-d/# (last visited Jan. 20, 2011) (“Catastrophic Coverage assures that once a 
person has spent up to the plan’s out- of- pocket limit for covered drugs, he or she will only pay a small co-
insurance amount or a co-payment for the rest of the year.”). 

  

7. Arlene Weintraub, Health Benefits: Medicare’s Costly Doughnut Hole, BLOOMBERG BUS. WK., (Oct. 
15, 2008), http://www.businessweek.com/bwdaily/dnflash/content/oct2008/db20081010_836793.htm. 

8. Medicare Recipients in ‘Doughnut Hole’ Skip Meds, CONSUMER AFF. (Jan. 8, 2010), 
http://www.consumeraffairs.com/news04/2010/01/doughnut_hole.html. 

9. Health Care and Education Reconciliation Act of 2010 (“HCREA”), Pub. L. No.11-152, 124 Stat. § 
1101 (2010). 

10. Weintraub, supra note 7, at 1. 
11. Id. 
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Understandably, the study cited high drug costs as the reason Part D beneficiaries stopped 

taking their medications when they were in the coverage gap.12

A recent UCLA study conducted by Dr. Vicki Fung from Kaiser Permanente and the 

David Geffen School of Medicine at UCLA sheds additional light on this issue.

 

13  The 

study traced the adherence rate (the rate at which patients continued to take their 

medications) of beneficiaries when they reached the donut hole,14 and analyzed whether 

the participants stopped taking their medications once they were responsible for the total 

cost.15  The results showed that the coverage gap produced cost savings in the aggregate, 

but also resulted in many unfilled prescriptions.16  In effect, once some beneficiaries were 

in the donut hole, they did not continue to take their medications.17

A.  Patients Who Stop Taking Their Medications Lead to Preventable Hospitalizations 

  Although it realized 

an initial cost savings, studies show the impact on adherence rates may have a 

detrimental impact on beneficiaries’ health, which may erase any initial cost savings in 

the long term. 

Again, a lack of coverage created by the donut hole causes some beneficiaries to either 

switch or completely forego their medications.18  Generally, without financial assistance 

for their prescriptions, patients are often forced to go without necessary medication, take 

less than the necessary dosage, or neglect their basic needs.19  Forgoing medication can 

lead to the development of additional health concerns in patients whose conditions were 

controlled while medicated.20

 
12. Id. 

  This is especially true for diabetes mellitus patients, 75 

13. Medicare Recipients in ‘Doughnut Hole’ Skip Meds, supra note 8, at 1. 
14. Id. 
15. Id. 
16. Id. 
17. Id. 
18. Robert Preidt, 3.4 Million Seniors Hit Medicare ‘Doughnut Hole’: In many cases, enrollees stop 

taking meds as they reach this coverage gap, ABC NEWS (Aug. 22, 2008), 
http://abcnews.go.com/Health/Healthday/story?id=5630442&page=1 

19. Filling the Medicare ‘doughnut hole’, supra note 1, at 1. 
20. See generally, Mollie Ashe Scott et al., Hospital admission associated with Medicare Part D 

“doughnut hole,” 64 AM. J. HEALTH-SYS. PHARM.. 1029, 1029 (2007). 
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percent of whom will fall into the donut hole.21  For example, one such patient, a 76 year 

old woman, effectively managed her diabetes while on medication, but after the donut 

hole cut off her coverage, she changed her medication because it became too costly.22  

Ten days later, she was admitted to the hospital.23

As such, closing the donut hole could ease the financial burden on Medicare by 

reducing preventable hospitalizations.

  This demonstrates a larger problem – 

when patients are forced to switch their medications, or forgo them all together, the 

results can be costly in both health and financial terms.  At a most basic level, a change in 

medication can increase the risk of falling seriously ill for many beneficiaries whose 

dosage previously controlled their condition. 

24  When seniors are forced to choose between their 

prescription drugs and other necessities, adherence studies show that some choose other 

necessities.25  Studies show that when claimants enter the donut hole they reduce their 

medication intake by 187 days of treatment or by approximately 14 percent.26  The 

diabetes mellitus example above illustrates this well.  Instead of Medicare Part D 

decreasing costs, it actually increased long-term costs for the system due to preventable 

hospitalization.27

III.  THE HEALTH CARE REFORM BILL AND THE CLOSING OF THE DONUT HOLE 

  Therefore, even though the purpose of Medicare Part D was to make 

prescription drugs more affordable for seniors, it is not solving the problem for those who 

find themselves in the donut hole. 

The Health Care and Education Reconciliation Act (HCEA) put to rest the uncertainty 

surrounding the future of Part D and its donut hole.  The HCEA is the second of two 

 
21. Id. 
22. Id. 
23. Id. 
24. Id. 
25. Medicare Recipients in ‘Doughnut Hole’ Skip Meds, supra note 8, at 1. 
26. Michael H. Kim et al., National Assessment of Medicare Prescription Plan Coverage Gaps Among 

Patients with Atrial Fibrillation in the US, SPRINGER HEALTHCARE 784,792 (2009). 
27. Scott, supra note 20, at 1029. 
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healthcare reform bills passed in 2010, commonly known as the reconciliation bill.28  It 

also increased the tax credits for middle income families who choose to purchase 

insurance, lowered the penalty levied for individuals who do not purchase insurance, 

required that doctors who accept Medicaid be repaid at the full rate, imposed a Medicare 

tax on unearned income for families over $250,000, and implemented several student 

loan reform provisions.29  However, the highlight of this bill for those on Medicare’s Part 

D prescription drug plan was the provision that called for the close of the donut hole by 

2020 as mentioned in Section 1101 of the bill.30

A.  The HCEA’s Donut Hole Provision 

 

To help offset the cost of drugs in 2010, Congress issued $250 checks to any 

beneficiary in the senior that entered the donut hole.31  Beginning in 2011—when 

beneficiaries hit the coverage gap—they will be responsible for 50 percent of their 

prescription payments, with additional incentives phased in until the gap is closed in 

2020, and beneficiaries will only be responsible for 20 percent of their prescription 

costs.32  Although these measures will certainly help, they do not solve the problem.33 

Luckily, there are other options to help lower prescription costs.34  Such alternatives 

include: the use of generic drugs, state prescription plans, and pharmaceutical discount 

programs that, if implemented and used properly, could help seniors until the gap is 

finally closed.35

Between 2010 and 2020, the government will provide aid to those in the donut hole 

 

 
28. See Breaking—Reconciliation Bill Posted, POLITICO.COM http://www.politico.com/livepulse/0310/ 

BREAKING__Reconciliation_bill_posted_.html (last visited, Apr. 6, 2011). 
29. Id. 
30. Id. 
31. Patricia Murphy, $250 ‘Donut Hole’ Check Is in the Mail for Seniors’ Drugs, POL. DAILY (Jun. 11, 

2010), http://www.politicsdaily.com/2010/06/11/250-donut-hole-check-is-in-the-mail-for-seniors-drugs/; 
Health Care and Education Reconciliation Act of 2010, supra note 9, at § 1101. 

32. Id. 
33. Id. 
34. See Janna M. Pulver, Pharmaceuticals and Medical Devices: Cost Savings, HEALTH POL. TRACKING 

SERV. - ISSUE BRIEFS, July 12, 2010, at 1. 
35. See generally id. 
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until it is effectively closed.36  The government has tried to offset the cost for those who 

reach the coverage gap in 2010 by offering them $250.37  Projected federal costs for this 

remedy, which an estimated that four million people utilize, arrive at roughly one billion 

dollars.38  This costly expenditure will last just one year.  After 2010, beneficiaries in the 

donut hole will receive discounts instead of a reimbursement check,39 with beneficiaries 

paying 50 percent of prescription costs out of pocket instead of the current 100 percent.40

In addition, drug companies have agreed to offer a 50 percent discount on 

prescriptions filled to beneficiaries in the donut hole.

 

41  The government will not bear 

responsibility for these discounts, however, as they are being offered by the 

pharmaceutical companies themselves.42  The pharmaceutical companies agreed to this 

discount because it will drive continued sales of pharmaceuticals, as more beneficiaries 

will actually fill prescriptions than when no discount was given.43  In fact, one analyst 

stated that “Because of the discounts. . . Medicare beneficiaries are likely to continue 

filling prescriptions in the donut hole, whereas in the past many stopped taking their 

medications because the drugs were unaffordable to them.”44  President Obama called 

this deal a “significant breakthrough on the road to healthcare reform.”45  In sum, a 

patient who would normally need to pay for 100 percent of their medications will now be 

receiving a 50 percent discount, which should significantly reduce their burden.46

 
36. BENJAMIN HUNT & KAREN DAVENPORT, CTR. FOR AM. PROGRESS, THE AFFORDABLE CARE ACT’S 

REPEAL WOULD LEAVE THE DOUGHNUT HOLE OPEN 2 (2008). 

  

Finally, the healthcare system benefits because this initiative saves the health care system 

37. Health Care and Education Reconciliation Act of 2010, supra note 9, at § 1101. 
38. Murphy, supra note 31, at 1. 
39. Id. 
40. Health Care and Education Reconciliation Act of 2010,  supra note 9, at § 1101. 
41. Robert Pear, Federal Saving From Lowering of Drug Prices Is Unclear, N.Y. TIMES, Jun. 23, 2009, 

http://www.nytimes.com/2009/06/23/health/policy/23health.html. 
42. Id. 
43. Id. 
44. Id. (emphasis omitted). 
45. Id. 
46. Id. 
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$80 billion over next ten years by lowering the cost of prescription drugs.47

B.  Positive Reviews for HCEA’s Donut Hole Provision 

 

HCEA’s closing of the donut hole by 2020 has received many positive reviews.48  The 

AARP was satisfied with the bill, citing concerns for the rising costs of prescription 

drugs.49  The AARP supported the bill soon after its passage, and commended Congress 

for finally beginning the process of closing the donut hole.50  Barry Rand, the AARP’s 

top executive stated, “With the cost of prescription drugs continuing to skyrocket, closing 

the ‘donut hole’ will help millions of older Americans afford their needed medications 

and avoid more intensive and costly care later in life.”51  In particular, Democratic 

lawmakers have been using the Medicare Part D provision to help gain support for all of 

the reforms.52  Representative Lucille Roybal-Allard explained this well, saying, “Who 

among us will not be more secure knowing that our parents will be protected from the 

Medicare Part D ‘donut hole’ which has made life-saving medications so unaffordable for 

those that need them most?”53  Even Republican lawmakers supported the “expansion of 

prescription drug coverage for elderly.”54  Evidently, despite health care reform’s lack of 

bipartisan support, the closing of the donut hole received widespread support.55

 
47. Id. 

  

Nevertheless, because it will not be closed until 2020, an analysis of beneficiaries’ 

immediate remedies is necessary. 

48. AARP: Reform should end ‘doughnut hole’, UPI (Mar. 22, 2010, 1:31 AM), 
http://www.upi.com/Health_News/2010/03/22/AARP-Reform-should-end-doughnut-hole/UPI-
88881269235891/.; Stacy Johnson, Health Care Reform: 8 Positive Changes, MONEY TALKSNEWS, Mar. 22, 
2010, http://www.moneytalksnews.com/2010/03/22/health-care-reform-8-positive-changes/; Alan 
Flaumenhaft, Health Care Reform has Many Positive Provisions for the Disability Community We Serve, 
FREEDOM DISABILITY, APR. 21, 2010, http://www.freedomdisability.com/health-care-reform-for-the-disabled/. 

49. AARP: Reform should end ‘doughnut hole’, supra note 48. 
50. Id. 
51. Weaver, supra note 4, at 2. 
52. Id. at 1. 
53. Id. 
54. Adam Nagourney, Republicans Face Drawbacks of United Stand on Health Bill, N.Y. TIMES, Mar. 

22, 2010, http://www.nytimes.com/2010/03/23/us/politics/23repubs.html. 
55. Id. 

http://www.moneytalksnews.com/2010/03/22/health-care-reform-8-positive-changes/�
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IV.  REMEDIES AVAILABLE BEFORE 2020 

Prior to the donut hole closing in 2020 beneficiaries will have options to help lower 

their costs when they reach the donut hole, or prevent them from getting there in the first 

place.  With the aid of Congress and the drug companies, there are plans in place over the 

next ten years to help offset some of the costs associated with the donut hole.56  Also, 

increasing the use of generic drugs, which are much more affordable, will make it more 

difficult to enter the donut hole, and make it less expensive for those who end up there.57  

Finally, some states have their own plans that work together with the federal program to 

help beneficiaries with high prescription drug costs.58

A.  The Use of Generic Drugs to Lower Costs 

 

One way to lower the cost of prescription drugs is to switch patients to generic drugs.59  

Generic drugs are copies of name brand drugs with expired patents.  They use the same 

active ingredient, offer the same benefits of name brand drugs, are as safe as the name 

brand drugs, and undergo the same stringent testing under the FDA as their brand name 

counterparts.60  Currently, 80 percent of name brand drugs have substantially cheaper 

generic counterparts.61  A 2006 study showed that a drug like Nexium costs $179 a 

month, while Prilosec OTC, a generic counterpart that treats the same symptoms with 

equal effectiveness only costs between $12 and $24.62

Generic counterparts are not available for all name brand drugs because of the United 

  Use of generic drugs may be 

beneficial for patients because generics are often as effective as brand-name drugs, but 

cost significantly less. 

 
56. Pear, supra note 41; Murphy, supra note 31. 
57. See Pulver, supra note 34 at 1. 
58. See id. 
59. Shoppers Guide To Prescription Drugs –Number 2: Generic Drugs, CONSUMER REP. 1 (2006), 

http://www.consumerreports.org/health/resources/pdf/best-buy-drugs/money-saving-
guides/english/GenericDrugs-FINAL.pdf [hereinafter Shoppers Guide To Prescription Drugs]. 

60. Id. at 1 
61. JANET LUNDY, KAISER FAMILY FOUND., PRESCRIPTION DRUG TRENDS, 4 (May, 2010), 

www.kff.org/rxdrugs/upload/3057-08.pdf. 
62. Matthew Perrone, Smart Rx: Drugs that Work and Won’t Break the Bank, ASSOCIATED PRESS, Nov. 

4, 2009, available at http://abcnews.go.com/Health/wireStory?id=8995861. 

http://www.consumerreports.org/health/resources/pdf/best-buy-drugs/money-saving-guides/english/GenericDrugs-FINAL.pdf�
http://www.consumerreports.org/health/resources/pdf/best-buy-drugs/money-saving-guides/english/GenericDrugs-FINAL.pdf�
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States patent process, which provides a rigid framework for generic market entry.63  In 

most cases once a drug is patented, the manufacturer has the exclusive right to sell the 

drug on the open market for 20 years.64  Thus, a pharmaceutical company will charge the 

highest price possible for a patented drug because their profit-window is limited.65  It 

commonly takes ten years for the drug to reach the open market following its discovery 

and subsequent patent.66  Therefore, approximately half of the pharmaceutical companies 

exclusive marketing rights are gone before the drug hits the market.67  Further, drug 

companies argue that they need this exclusive window to help pay for the research and 

development costs associated with the drugs.68

Recent studies have shown that the increased use of generic drugs impacted the 

amount of money patients spent on them.

 

69  One such study done by the AARP Public 

Policy Institute highlighted how generic drugs affected the market for all prescription 

drugs.70  The study focused on how the introduction of more generic drugs into the 

market reduced drug inflation, making it easier for consumers to purchase the drugs that 

they need at affordable prices.71  The study showed that when generics entered the 

market, prices began to fall.72  The introduction of the second generic into the 

marketplace had the greatest impact on the drugs price.73

 
63. Id. 

  An FDA study showed that 

64. Id. 
65. Id. 
66. Harold M. Silverman, Trade Name and Generic Drugs, MERCK MANUAL, APR. 2007, 

http://www.merckmanuals.com/home/sec02/ch017/ch017a.html 
67. Id. 
68. Mark Weisbot, Drug Patent Rules Must Allow Exceptions for Public Health, CTR. FOR ECON. & 

POLICY RES., Mar.12, 2008, http://www.cepr.net/index.php/op-eds-&-columns/op-eds-&-columns/drug-
patent-rules-must-allow-exceptions-for-public-health 

69. DAVID J. GOSS, ET AL., AARP PUBLIC POLICY INSTITUTE, RX WATCHDOG REPORT: TRENDS IN 
MANUFACTURER PRICES OF GENERIC PRESCRIPTION DRUGS USED BY MEDICARE BENEFICIARIES 2003 TO 2007, 
19 (2008). 

70. Id. 
71. Id. 
72. Id. 
73. Generic Competition and Drug Prices, (U.S FOOD AND DRUG ADMINISTRATION FDA, 2005), 

available at http://www.fda.gov/AboutFDA/CentersOffices/CDER/ucm129385.htm (last updated Mar. 1, 
2010).. 
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introducing generics into the marketplace caused a price reduction to half of the brand 

name drug.74  By switching to generic variants, those who lack insurance coverage will 

be able to reduce their economic strain.75

B.  The Use of SPAP Programs to Help Lower Costs 

 

Another place Medicare Part D beneficiaries can receive aid from is through a State 

Pharmaceutical Assistance Program (SPAP).76  In fact, many states had prescription drug 

programs in place prior to the MMA.77  Due to the donut hole in Part D coverage, some 

states have used their SPAP programs to address this problem.78 These programs, called 

“Wrap Around” programs fill the gaps left by the federal program, and provide coverage 

where it is needed.79  Wrap Around coverage allows “for combining a set of federally-

funded benefits with another package of state-funded benefits, enabling the enrollee to 

pay lower out-of-pocket charges for prescriptions than with the federal program alone, or 

to receive a type of drug not available through Medicare.”80  Today, there are thirty-eight 

states that offer some sort of SPAP program.81

While SPAP programs differ from state to state, those that offer Wrap Around benefits 

have several common elements.

 

82  Many include the state covering some or all of Part D 

beneficiaries’ deductibles and monthly premiums.83  Others include co-payments, donut 

hole coverage, and drugs that are not covered by the Part D drug plan.84

 
74. Id. 

  Most of these 

75. Shoppers Guide To Prescription Drugs, supra note 59, at 2. 
76. State Pharmaceutical Assistance “Wrap Around” Programs: Helping to Make Medicare Part D 

Easier and More Affordable, NAT’L CONF. OF ST. LEG. (Mar. 2010), http://www.ncsl.org/ 
Default.aspx?TabId=14395 [hereinafter State Pharmaceutical Assistance “Wrap Around” Programs]. 

77. State Pharmaceutical Assistance Programs, NAT’L CONF. OF ST. LEG. (May, 2010), 
http://www.ncsl.org/default.aspx?tabid=14334 [hereinafter State Pharmaceutical Assistance Programs]. 

78. Pulver, supra  note 34, at 13 
79. State Pharmaceutical Assistance “Wrap Around” Programs, supra note 76, at 1. 
80. Id. 
81. Id. 
82. Id. 
83. Id. 
84. Id. 
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plans require enrollment in the Part D program as a condition to get these benefits.85  

Each state’s Wrap Around program offers different benefits.86  For example, the Illinois 

program has benefits that include payment of: all deductibles and premiums associated 

with Part D and 25 percent of the cost of prescriptions while in the donut hole.87  This 

program also covers some drugs that are not covered by Medicare such as 

benzodiazepines.88  Delaware and Indiana have similar programs, while states such as 

Kansas and Montana have less extensive plans.89  Overall, State Wrap Around programs 

are a way for many seniors to help offset the costs associated with Medicare’s Part D 

prescription plan, especially once they reach the donut hole.90

V.  CONCLUSION 

  However, these plans 

cannot be a solution for everyone since not every state has these benefits, and some states 

offer more benefits than others. 

Medicare Part D and the donut hole have created quite a stir over the past four years.  

However, with the help of the HCEA, the severity of the problem has been significantly 

lessened.  Although adherence issues for beneficiaries in the donut hole have caused 

problems for both beneficiaries and hospitals, the eventual closing of the donut hole 

could positively impact many people’s lives.  However, the donut hole will not be closed 

until 2020, so alternatives such as a greater reliance on generic drugs and enrollment in 

state wrap around programs are necessary to help ease the burden until the full financial 

benefits of the reform bill can be felt.  At some level though, the onus remains on the 

beneficiaries to help themselves until the full effect of the bill takes effect. 

 

 
85. Id. 
86. State Pharmaceutical Assistance Programs, supra note 77, at 1. 
87. Id. 
88. Id. 
89. Id. at 8, 11, 12, 16.1. 
90. See generally, id. at 1. 
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Is Preventive Care Really the Answer? 
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I.  INTRODUCTION 

The utilization of preventive care services is a key component of the health care 

reform legislation and is persistently at the forefront of discussions regarding the need to 

improve public health in our country.  On March 23, 2010 President Obama signed into 

law the Patient Protection and Affordable Care Act (PPACA).1  The enactment of 

PPACA takes a two-pronged approach to improving the utilization of preventive health 

care.  First, the act establishes new requirements for insurance plans intended to compel 

increased coverage of preventive services, requiring all new plans to cover a variety of 

preventive services.  Second, the act establishes two new task forces, the U.S. Preventive 

Services Task Force and the Community Preventive Services Task Force, designed to 

both execute and regulate such preventive services and to measure their 

effectiveness.2More specifically, these two task forces were charged with overseeing 

PPACA’s preventive health care efforts, each with the duty of reviewing the 

effectiveness of certain clinical or population-based preventive services.3

Theoretically, providing preventive services to the public appears to be the most cost-

efficient approach to health care.

 

4
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  Taken at face value, the availability of preventive care, 

ranging from required annual screenings to free immunizations, appears to be not only 

the best answer for the health of Americans, but also the most cost-efficient.  However, 

this article examines whether, speaking strictly in monetary terms, preventive medicine 

really is the best answer to cut costs and decrease overall health care spending.  This 

1. Patient Protection and Affordable Care Act (“PPACA”), Pub. L. No.111-148, 124 Stat. § 4003 (2010). 
2. Id. 
3. Id. 
4. Louise B. Russell et al., Prevention’s Potential for Slowing the Growth of Medical Spending, NAT’L 

COAL. ON  HEALTH CARE 1 (2007). 
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article will first discuss how preventive care services are analyzed from a cost 

perspective.  It will analyze several studies and methods used, and demonstrate the 

difficulty in accurately tracking preventive care savings.  Next, the article will address 

whether actual preventive care savings will meet the cost projections laid out in the 

PPACA.  Finally, it will conclude that preventive care services may not solve the cost 

problem in healthcare. 

II.  PREVENTIVE CARE: COST EFFICIENCY 

At the most basic level, diagnosing conditions at a time when acute treatment is most 

effective should reduce long-term costs.5

A.  Costs and Savings: More Than Just Dollars and Cents 

  For example, it seems more cost-efficient to 

provide annual pap smear screenings for young women than to pay hundreds of 

thousands of dollars once a woman is diagnosed with Stage IV cervical cancer.  With 

examples like this in mind, it is easy to see why preventive medicine may appear to be 

the most reasonable and logical decision.  However, accurately measuring the cost 

efficiency of care is usually not that simple. 

Analyzing the overall effect of preventive services on the population as a way to 

demonstrate its prospective savings versus its upfront costs is, at best, difficult, and at 

worst, a shot in the dark.6  This can become problematic in determining whether this type 

of care is actually more cost-efficient than other alternatives, such as treating the disease 

or condition once it has developed.  For example, most studies do not compare costs and 

savings exclusively in a financial sense.7  Results of preventive services are often 

provided as part of a broader evaluation of health outcomes.8

 
5. Id. 

  Therefore, it can be 

difficult to identify measures that accurately determine whether preventive intervention 

actually results in net savings.  In fact, one study of childhood vaccinations presented its 

results as a ratio of dollars saved to dollars spent.  The study estimated the utility of the 

parents’ time when their children did not develop the illness that the vaccination intended 

6. Id. at 2. 
7. Id. at 2. 
8. Id. 
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to prevent and valued that time at the wage rate.9  Additionally, it considered the 

children’s future earnings as part of the calculation.10  The medical costs were then 

compared with the sum of (1) the medical savings and (2) the savings in parents’ time 

and children’s future earnings, which resulted in a conclusion that the vaccination saved 

money.11  Another illustration of the difficulty in deciphering between the financial 

benefit and a broader evaluation of health outcomes is evident in the widely used, and 

varyingly defined, concept of “cost-effectiveness.”12  The Tufts-New England Medical 

Center Cost-Effectiveness Analysis Registry (CEA Registry) is a comprehensive 

database of cost-utility analyses and contains detailed extracted information on a wide 

variety of published cost-effectiveness studies over a period of time.13  Cost-effectiveness 

in these studies is measured by quality-adjusted life-years (QALYs).14  QALYs are the 

quantified result of incremental costs, divided by the incremental health benefits of a 

specific medical treatment or ‘intervention’.15  In this context, an intervention is 

considered cost-effective if QALYs can be accumulated inexpensively, and further, an 

intervention is labeled ‘cost-saving’ if it reduces costs while improving health.16  The 

CEA Registry expands the definition of ‘cost’ in its analysis of an intervention’s cost-

effectiveness to include more than just money saved.17

While not all preventive measures save money, they may still be considered a 

worthwhile investment because they result in substantial health benefits relative to their 

cost.

 Therefore, studies concluding that 

a certain preventive health measure is cost-effective can be misleading. 

18  In contrast, however, some preventive measures are expensive even in relation to 

their health benefits.19  In general, determining the positive or negative value of a 

preventive measure depends on various factors.20

 
9. Id. 

  These factors include target population 

10. Id. 
11. Id. 
12. Joshua T. Cohen et al., Does Preventive Care Save Money? Health Economics and the Presidential 

Candidates, 358 NEW.. ENG. J. MED. 661, 661-62 (2008). 
13. Id. at 662. 
14. Id. 
15. Id. 
16. Id. 
17. Cohen et al., supra note Error! Bookmark not defined., at 662. 
18. Id. 
19. Id. 
20. Id. 



162 Annals of Health Law Advance Directive [Vol. 20, 2010] 
PREVENTIVE CARE 

 

and efficiency screening.  For example, the population targeted in a study is often a key 

determinative in the effect of certain preventive measures, with high-risk populations 

typically resulting in greatest cost-efficiency.  Additionally, more frequent screening 

results in greater health benefits, but less overall efficiency.21  In response to skepticism 

of the predicted health care savings of preventive care, the communications director for 

the White House, Linda Douglass, stated that in order to work, prevention must be the 

main target for populations that need it and that the White House will continue to do what 

it can to ensure that resources are spent on preventive services that will give U.S. citizens 

“‘the biggest bang for their buck.’”22  She also emphasized, however, the significance of 

preventive health care benefits that cannot be measured monetarily.  She stressed that  

preventive care creates longer and healthier lives, “‘yielding savings that don’t typically 

show up on a score sheet.’”23  The White House’s argument boils down to a simple 

theory — that reducing medical visits to the hospital or physician office in the long-term 

through utilization of less expensive preventive care will save money.24

III.  CAN PREVENTIVE MEDICINE LIVE UP TO OUR EXPECTATIONS? 

  Taken at face 

value, this theory sounds like the logical choice for attacking the heath care crisis in this 

country, but it may not be that simple. 

It may be nearly impossible to deny the positive effects associated with greater 

implementation of preventive services on public health in the U.S.  However, some 

experts are skeptical of its largely theoretical cost cutting projections.25  Among these 

critics is Douglas W. Elmendorf, the Director of the Congressional Budget Office (CBO), 

the nonpartisan federal agency mandated to provide Congress with objective analyses of 

proposed government-funded programs.26

 
21. Id. 

  Acting as the official arbitrator of the cost of 

22. Congressional Budget Expert Says Preventive Care Will Raise – Not Cut – Costs, ABCNEWS.COM 
(August 9, 2009, 9:27 AM), http://blogs.abcnews.com/politicalpunch/2009/08/congressional-budget-expert-
says-preventive-care-will-raise-not-cut-
costs.htmlhttp://blogs.abcnews.com/politicalpunch/2009/08/congressional-budget-expert-says-preventive-
care-will-raise-not-cut-costs.html. 

23. Id. 
24. Id. 
25. Letter to Subcommittee on Health Committee on Energy and Commerce in the United States House 

of Representatives by Douglas W. Elmendorf (Aug. 7, 2009), http://www.cbo.gov/ftpdocs/104xx/doc10492/ 
08-07-Prevention.pdf 

26. Id. 
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legislation, the CBO has found that increased utilization of preventive services would 

lead to increased long-term spending as well.27  The analysis took into account “‘any 

estimated savings that would result from [both] greater use of such care as well as the 

estimated costs of that additional care.’”28  In this analysis, the CBO stressed the need to 

look at the overall budgetary effects of preventive care, primarily through total 

spending.29

An important, and often overlooked, factor that should be considered in the analysis of 

the cost-effectiveness of preventive care, is that doctors do not necessarily know in 

advance which patients are going to develop high-cost illnesses.

 

30  For example, much of 

the data supporting preventive health care as a way to significantly reduce long-term 

health care costs points to cases where a simple medical test could uncover a condition 

treatable at a significantly lower cost than if it had progressed.31  The significant cost 

benefits predicted with the implementation of preventive health care services assumes 

that each service will be provided to those individuals who are most likely to suffer from 

the particular medical problem the service is intended to prevent.32  For example, one 

study gave this example: “if a coronary-artery bypass graft procedure costs $50,000, then 

avoiding that procedure could save up to $50,000.”33

Additionally, it seems logical that prevention of a disease will directly result in 

avoidance of its associated costs.  However, this is not the reality of prevention.  Often, in 

order to prevent one case of an illness, patients who would not have suffered from that 

illness also receive preventive services.

 

34  As a result, even if the cost of a preventive 

service is low, the aggregate cost quickly accumulates when a large number of patients 

are treated.35  In order to accurately judge the overall effect of preventive care on medical 

spending, both the savings and the cost of each treatment must be calculated.36

 
27. Id. 

  The 

28. Id. 
29. Id. 
30. Elmendorf Letter, supra note 24. 
31. Id. 
32. Id. 
33. James F. Fries, et al., Reducing Health Care Costs by Reducing the Need and Demand for Medical 

Services, 329 NEW ENG. J. MED. 321, 322 (1993). 
34. Elmendorf Letter, supra note 24. 
35. Id. 
36. Id. 
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calculation cannot solely report the savings from avoidance of more expensive long-term 

costs as a result of the preventive treatment, but must also report the significant costs of 

preventive care for those individuals who would remain healthy even without the 

treatment.37  In addition, another improper inference of many studies is caused by the 

commonly-used method of comparing the costs and benefits of a preventive service 

versus the costs and benefits of doing nothing.38  As a result, many studies project 

unrealistic potential savings.39

In evaluating total cost savings of a preventive medical service, the costs required to 

provide that service are compared with the medical costs that would be necessary if that 

service were not provided at all.

 

40  Expansion of preventive services under PPACA, with 

a goal of improving access to preventive services for individuals, may actually result in 

paying for services that many individuals are already receiving.41  Although this does 

increase access to preventive services, from a purely economic perspective this would 

add to upfront government costs without reducing long-term spending.42

When determining the budgetary effects of increased government support of 

preventive medicine, in order to achieve accurate results, studies must balance two 

factors: (1) the savings generated from a reduction in government spending for people 

who reduce their future use of medical care as a result of the preventive services, and (2) 

the costs to the government of providing the services.

 

43  Medicare currently covers some 

preventive services that have been proven to reduce costs.44  The enactment of PPACA 

will now eliminate cost-sharing for Medicare-covered preventive services that are 

recommended by the U.S. Preventive Services Task Force, and will waive the Medicare 

deductible for colorectal screening tests.45

 
37. Id. 

  Medicare spending is projected to increase 

from $523 billion in 2010 to $845 billion in 2019, taking into account the changes 

38. Id. 
39. Id. 
40. Russell, supra note 4, at 1. 
41. Elmendorf Letter, supra note 24. 
42. Id.. 
43. Id. 
44. Id. 
45. MEDICARE: MEDICARE SPENDING AND FINANCING, KAISER FAM. FOUND. (August 2010), 

http://www.kff.org/medicare/upload/7305-05.pdf. 
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incorporated by PPACA.46  By incorporating several changes in Medicare, the enactment 

of PPACA is projected to reduce annual growth in Medicare spending over the next 

decade and beyond.  These changes include: reducing the growth in Medicare payments 

to health care providers and Medicare Advantage plans, establishing several new policies 

and programs designed to reduce costs and improve quality of patient care, and creation 

of a new Independent Payment Advisory Board to recommend Medicare spending 

reductions if projected spending exceeds target growth rates. 47  Altogether, the Medicare 

provisions of the health care reform law are estimated to result in a net Medicare 

spending reduction of $428 billion between 2010 and 2019, including $533 billion in 

savings and $105 billion in new Medicare spending.48  The CBO, however, argues that 

these predicted savings may be overreaching.49

Another issue that some researchers believe to add to the overreaching focus on cost-

effectiveness analyses of preventive care is that most often they do not directly address 

the issue of whether such preventive services are more efficient than the treatment of 

existing conditions.

  

50  Researchers who have addressed this issue state that this 

consideration of whether the preventive service is more cost-efficient than merely 

treating the existing condition is important to the cost and benefit analyses of specific 

interventions because some technologically-advanced treatments may, in certain 

circumstances, represent an efficient use of resources.51  Furthermore, the focus on 

prevention is consistent with our ideals of improving health and saving lives.  In terms of 

healthcare costs, however, the reality is that longevity adds to federal spending.52  Even if 

the argument that preventive services provided to an individual throughout their lifetime 

will lower their risk of a particular illness, a longer lifespan presents the challenge of 

allowing for more time to incur other health care expenses associated with age.53

 
46. Id. 

 

47. Id. 
48. Id. 
49. Elmendorf Letter, supra note 24 (referring to the three arguments made by the CBO that are 

illustrated in the letter and addressed in this paper previously). 
50. Cohen, supra note 11, at 662. 
51. Id. 
52. Elmendorf Letter, supra note 24. 
53. Id. 
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IV.  CONCLUSION 

In summary, while increase implementation of preventive medicine would most likely 

result in longer, healthier lives for the citizens of this country, therefore yielding savings 

that wouldn’t necessarily show up on analyses, broad generalizations made in regards to 

the cost efficiency of preventive services can be misleading.  54  With the implementation 

of PPACA, the focus on preventive medicine as the solution to the rising health care cost 

curve is at an all time high.55  As the official arbitrator of the cost of legislation, CBO has 

voiced skepticism of sweeping statements made in regards to the cost-saving potential of 

preventive medicine.56  However, former Speaker of the House Nancy Pelosi has 

expressed frustration with the CBOs review of the idea of preventive care stating that 

“[i]t has always been a source. . .[of] frustration, for many of us in Congress that the 

CBO will always give the worst-case scenario on one initiative and never . . . [give] any 

credit for anything that happens if you have early intervention, health care.  If you have 

prevention, if you have wellness . . . you name any positive investment that we make, that 

we know reduces costs, brings money to the treasury in the case of education but never 

scored positively by the CBO.’57

 

  With the implementation of PPACA, preventive care 

has surfaced as an attractive solution to the many problems of our current state of health 

care, but, as stated above, these benefits may be overstated.  Looking strictly at costs, 

preventive care may not be the final answer. 

 

 
54. Congressional Budget Expert Says Preventive Care Will Raise – Not Cut – Costs, supra note 19. 
55. Elmendorf Letter, supra note 24. 
56. Id. 
57. Id. 
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Courtney Lane* 

I.  INTRODUCTION 

Women comprise approximately half of the nation’s workforce and are the primary 

providers for forty percent of American families.  Mothers with children are now the 

fastest growing demographic in the workforce.1  Despite this, as of 2007 seventeen 

million women in the United States were uninsured.2  Although similar proportions of 

men and women remain uninsured, women are more likely than men to struggle with 

rising health costs and eroding health benefits.3  Uninsured and underinsured women 

have greater difficulty accessing health care than men because on average they receive 

lower incomes, have higher out-of-pocket health costs, and are more frequent users of the 

health care system.4  Women account for sixty one percent of physician visits, 

attributable to gynecological and maternity issues.5

 
*   Juris Doctor Candidate, Loyola University Chicago School of Law, Class of 2012. Ms. Lane is a 

  All women are advised to see a 

gynecologist on an annual or bi-annual basis, and more frequently if pregnant.  They have 

also been burdened by the high costs for pharmaceuticals, as they are the primary 

purchasers of medication for the family, purchasing fifty-nine percent of prescription 

staff member of Annals of Health Law. 
1. Health Care Reform Boosts Support for Employed Breastfeeding Mothers, UNITED STATES BREAST 
FEEDING COMM., http://www.usbreastfeeding.org/Workplace/WorkplaceSupport/-orkplaceSupportinHealth 
CareReform/tabid/175/Default.aspx (last visited April 22, 2011). 

2. Women’s Health Policy Facts, KAISER FAM. FOUND. (Feb. 2007), http://www.kff.org/ 
womenshealth/upload/6000_05.pdf. 

3. Seven of 10 Women Are Uninsured or Underinsured, Have Medical Bill or Debt Problems, or 
Problems Accessing Care Because of Cost, New Study Finds, COMMONWEALTH FUND (May 11, 2009), 
http://www.commonwealthfund.org/Content/News/News-Releases/2009/May/Seven-of-10-Women-Are-
Uninsured-or-Underinsured.aspx. 

4. Id.; Women’s Health Policy Facts, supra note 2. 
5. COMMONWEALTH FUND, supra note 3. 
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drugs.6  Those most affected by exorbitant costs are single mothers of a lower 

socioeconomic status, women who work part time and are without employer-covered 

insurance, and stay at home mothers who are dependent on their spouse for coverage and 

are vulnerable to losing insurance if divorced, widowed, or if their spouse becomes 

unemployed.7  However, even insured women struggle with costs, facing higher premium 

payments during their child-bearing years.8

High costs and barriers to insurance leave many women in a precarious position, 

especially when pregnant.

 

9  The Patient Protection and Affordable Care Act (PPACA) 

helps remedy these issues by enhancing access, controlling health care costs and 

improving prevention and research for maternity related issues.10  Additionally, several 

provisions directly focus on improving health care for pregnant women, new mothers, 

and infants.11

Initially, each provision will cost the government money.

  This article will first address how the PPACA contributes to closing the 

gap in the disparity of health related research and improves health care for pregnant 

women.  Next, it will illustrate how specific research focused on postpartum depression 

will help improve prevention and treatment for this condition so that mothers can more 

quickly recover, refocus on work and family, and avoid extensive medical costs.  It will 

then examine the positive health and financial implications of the PPACA’s provision 

that requires employers to grant new mothers reasonable breastfeeding breaks during 

work hours.  Finally, this article will address the importance of the PPACA’s 

implementation of programs for the cessation of tobacco use for pregnant women. 
12  However, ultimately, the 

preventative and treatment solutions will theoretically lead to healthier pregnancies, a 

higher infant mortality rate, and reduced hospitalization and treatment costs in the long 

term.13

 
6. Merlin Goldman, Direct-to-consumer advertising: Benefit Patients?, INNOVARO PHARMLICENSING 

http://pharmalicensing.com/public/articles/view/1114434041_426ce9f96f0fc/direct-to-consumer-advertising-
benefit-patients (last visited April 22, 2011). 

  This may result in a higher ranking for the United States on the international 

7. Id. 
8. COMMONWEALTH FUND, supra note 3. 
9. Id. 
10. Patient Protection and Affordable Care Act, Pub. L. No.111-148, §3509, 124 Stat. 461 (2010) 

[hereinafter PPACA]. 
11. Id. 
12. Karen Lasser et al., Access to Care, Health Status, and Health Disparities in the United States and 

Canada: Results of a Cross-National Population-Based Survey, 96 AM. J. PUB. H. 1 (2006). 
13. PPACA, supra note 10, at §3509, §4107, §4207. 
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stage of public health.  More prestige can lead to more financial investment in a 

healthcare system that can sustain quality care and access for pregnant women. 

II. UTILIZING RESEARCH FOR PREVENTION AND TREATMENT OF COMPLICATIONS 
RELATED TO PREGNANCY TO IMPROVE QUALITY AND LOWER COSTS 

It is imperative that the United States advance its medical research regarding prenatal 

and premature birth services.  Specifically, research coupled with a focus on prevention 

of diseases related to pregnancy and infancy will not only improve the health of mothers 

and children, but will also curb health care costs by reducing long-term expenses of 

diagnosis and treatment.14  Until 1993, the Food and Drug Administration (FDA) banned 

research and testing on women of child-bearing age.15  Male and female physiology 

differs greatly and the female body’s reaction to drugs changes even more during 

pregnancy.16  This ban has caused an insufficient understanding of pregnant women’s 

physiology among the medical community.  This disparity in research and, consequently, 

the lack of resources geared towards understanding maternity related healthcare must be 

rectified. 17

The PPACA addresses the disparity in healthcare research between men and women 

by creating more research facilities and funding specifically geared towards women. 

Section 3509 specifically allocates resources for health offices located at federal 

agencies, which will work to improve prevention, treatment, and female centric research 

in health programming.

 

18  Despite initial expenditures, costs will be offset by reduction of 

female centric diseases and more safe and beneficial treatment options for pregnant 

women and infants.  This provision is cost effective as it is more expensive to treat a 

patient after diagnosis.19  Consequently, the United States will save millions of dollars 

that would have otherwise been needed for hospitalization and treatment. 20

 
14. Dean Ornish, Yes, Prevention is Cheaper Than Treatment, NEWSWEEK, http://www.pmri.org/ 

publications/newsweek/Yes_Prevention_is_Cheaper_than_Treatment_Dean_Ornish.pdf (last visited April 22, 
2011). 

 

15. Dulce Obias-Manno et al., The Food and Drug Administration Office of Women’s Health: Impact of 
Science on Regulatory Policy, 16 J. WOMEN’S HEALTH 808, 819 (2007). 

16. Id. at 808. 
17. Id. 
18. PPACA, supra note 10, at § 3509. 
19. HOMER ET AL., PREVENTION INST. & THE CAL. ENDOWMENT WITH THE URBAN INST., REDUCING 

HEALTH CARE COSTS THROUGH PREVENTION 1 (2007). 
19. Id.; PPACA, supra note 10, at § 3509. 
20. HOMER ET AL., supra note 19, at 1. 
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III. NEW TREATMENTS FOR POSTPARTUM DEPRESSION WILL IMPROVE THE MENTAL 
HEALTH AND PRODUCTIVITY OF MOTHERS 

According to the Department of Health and Human Service’s (HHS) Center for 

Disease Control and Prevention, approximately one in ten women suffer from depression 

during any trimester of pregnancy, or any month within the first year of giving birth.21  

Postpartum depression can be devastating for many women.  It debilitates their ability to 

carry on daily activities, interact with her family and friends, and hinders the capacity of 

a mother to bond with her baby, thereby potentially creating developmental delays in the 

child. 22

Not only can this be emotionally devastating, but it can also have negative financial 

effects.  The World Health Organization estimates that depression is the fourth leading 

cause of financial burden, costing the United States approximately 30 to 50 billion dollars 

a year in lost productivity and direct medical costs.

 

23  Because women are twice as likely 

to suffer from depression as men, and depression is more likely to occur within three 

months of childbirth, an initiative to prevent depression at this stage could reduce the 

financial burden imposed on society.24  As of 2010, PPACA has designated three 1 

million dollar grants to States to subsequently provide services, including case 

management and treatment, to those suffering from or who are at risk for postpartum 

depression.25  An argument against these grants is that women will not be responsive. 

However, in a study conducted among 4,400 pregnant women, it was found that women 

were often willing to obtain treatment if referred.26

PPACA’s recognition of postpartum depression will directly improve treatment, and 

may also legitimize this mental illness, thereby providing psychological benefits to those 

  Therefore, more resources will lead 

to more referrals and more routine screenings for detection, so that women will have 

available avenues to seek help. 

 
21. Id. 
22. Maternal and Infant Health Research: Pregnancy Complications, CTR. FOR DISEASE CONT. & 

PREVENTION, http://www.cdc.gov/reproductivehealth/maternalinfanthealth/PregComplications.htm (last 
visited April 22, 2011). 

23. Dwenda K. Gjerdingen, Postpartum Depression Screening: Importance, Methods, Barriers, and 
Recommendations for Practice, 20 J. AM. BD. FAM. & MED. 280, 280 (2007), available at 
http://www.jabfm.com/cgi/content/full/20/3/280. 

24. Id. 
25. The Patient Protection and Affordable Care Act Maternal and Child Related Highlights, ASS’N OF 

MATERNAL & CHILD HEALTH  PROGRAMS, http://www.amchp.org/Advocacy/health-reform/Documents/ 
Senate%20Bill%20-%20MCH%20Highlights%203%2022%2010.pdf (last visited April 22, 2011). 

26. Maternal and Infant Health Research, supra, note 22. 
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who suffer from it.  By creating awareness of this disease, it can curb stigmatization and, 

alternatively, validate symptoms and acknowledge that a substantial proportion of women 

suffer from depression during pregnancy.  More awareness and acceptance will allow 

women to feel more comfortable seeking help.  The faster women obtain treatment, the 

more quickly they can get back to work, to taking care of their families, and becoming 

contributing members of society.27

While mothers require medical attention as a result of postpartum depression, so do the 

children. Children of depressed mothers are more likely to have delayed psychological, 

cognitive, and motor development and are at higher risk of avoidance and distressed 

behavior.

  Prevention of postpartum depression would preclude 

women from taking additional time off work, and could potentially save families 

extensive costs otherwise needed to treat the mother and provide childcare while the 

mother is unable to do so. 

28  This delayed development requires healthcare resources to address these 

problems.29  Hence, medical treatment for both mother and child can become costly.30

IV. ACCOMMODATING BREASTFEEDING IN THE WORKPLACE CAN IMPROVE THE HEALTH 
OF MOTHER AND CHILD, THEREBY DECREASING COSTS AND INCREASING PRODUCTIVITY. 

  

These costs are burdensome on both individuals and the government.  Despite the initial 

costs involved in addressing the problem of postpartum depression, research and 

prevention are a long-term solution that will ultimately improve the mental health of 

children and mothers.  If fewer women and children need medical treatment it can be 

inferred that the nearly 50 billion dollars spent each year due to lost productivity and 

direct medical costs will decrease, and both individuals and the government will save 

money. 

Breastfeeding is a personal choice and one that varies largely across cultural, racial, 

and ethnic lines.  Nevertheless, major health organizations as well as federal government 

health agencies recommend that mothers breastfeed exclusively for the first six months, 

and optimally, through the first year of the infants life.31

 
27. Gjerdingen, supra note 

  Health professionals determined 

23. 
28. Id. 
29. Id. 
30. Id. 
31. Workplace Accommodations to Support and Protect Breastfeeding, UNITED STATES BREASTFEEDING 

COMMITTEE, at 2, http://www.usbreastfeeding.org/Portals/0/Publications/HC-Reform-Background-2010-05-
USBC.pdf. 
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that breastfeeding improves the health of both mother and infant.32  Breast milk contains 

antibodies that protect infants from bacteria and viruses; breastfeeding reduces the risk of 

ear, skin, stomach, and respiratory infections, diarrhea, sudden infant death syndrome 

(SIDS), necrotizing enterocolitis, and in the longer term reduces the risk of obesity, 

diabetes, asthma, and childhood leukemia.  More breastfeeding can lead to the higher 

infant and child mortality rates.33  In addition, it can improve the mothers’ health.34  

Breastfeeding often enables a quicker return to pre-pregnancy weight, and can even 

reduce the risk of breast cancer, ovarian cancer, diabetes, post-partum depression and 

heart disease.35  According to an analysis of a study published by the Center for Disease 

Control and Prevention, if ninety percent of women breastfed for six months, this would 

save the United States approximately 13 billion dollars in medical costs as well as 

prevent 911 deaths per year.36  While this study does not provide a controlling variable 

for socio-demographic associations with breastfeeding, there is sufficient evidence to 

support this analysis.37

A negative stigmatization is often associated with breastfeeding in public places, and 

more specifically, in the work place.

 

38  Despite its known benefits, an unsupportive work 

environment that is not conducive to breastfeeding often deters women from continuing it 

once they return.39  This is especially true for lower wage earners who have few, if any, 

accommodations for breastfeeding.40

Section 4207 of the PPACA amends the Fair Labor Standard Act and requires that 

employers provide a reasonable break time for nursing mothers.

  Before PPACA, there were no federal regulations 

for working mothers who chose to breastfeed, although certain state laws existed. 

41

 
32. Id. 

  The provision 

specifically states that employers must provide a reasonable amount of time and a clean 

and private place, other than a bathroom, for an employee to express breast milk needed 

33. Id. 
34. Id. 
35. Id. 
36. Nicholas Bakalar, Despite Advice, Many Fail to Breast-Feed, N.Y. Times, Apr. 19, 2010, at D7. 
37. Id. 
38. Id. 
39. UNITED STATES BREASTFEEDING COMM., supra note 1, at 1. 
40. Id. 
41. PPACA, supra note 10, at § 4207. 
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to nurse her child.42  However, the employer is not required to compensate the woman for 

the break time.43  Employers that employ less than fifty employees are not subject to the 

regulation if it imposes an undue hardship.44  The three essential requirements of this 

provision are time, space and support, which can be afforded in a variety of ways, from 

basic to comprehensive breastfeeding support systems.45  Consequently, businesses will 

not expend significant costs to provide accommodations.  In fact, employers can 

ultimately benefit financially, as many mothers will return to work more quickly and take 

less time off because both she and her infant will be healthier, assuming health statistics 

for breast feeding ring true.  Additionally, because mothers will be more satisfied with 

their work environment and with personal achievement goals as mothers, the transition 

back to work is easier, which could result in an increase in productivity, and extended 

periods of employment.46

Based on conclusive scientific data, HHS has established that breastfeeding has 

become an important public health goal, and the passage of PPACA has solidified the 

government’s commitment to this issue.

 

47

V. SERVICES FOR CESSATION OF TOBACCO USE WILL SAVE LIVES, IMPROVE HEALTH, AND 
CUT SPENDING OF TREATMENT FOR SMOKE RELATED DISEASES. 

 Establishing a societal message that it is 

normal and healthy to breastfeed encourages employers to provide more flexibility to 

mothers who work.  New mothers should have the option to breastfeed, and that choice 

should not be predetermined by whether and where she works.  Thus, reasonable 

accommodations for breastfeeding could result in psychological and physiological 

benefits to mother and child, thereby reducing direct medical costs by 13 billion dollars. 

It also allows a mother the ability to achieve both professional and maternal goals, 

thereby becoming more productive members of society and potentially saving the nation 

even more money in unemployment, welfare, and Medicaid costs that would otherwise be 

spent on unemployed mothers and their children. 

Pursuant to section 4107 of the PPACA, new attempts are being made to curb tobacco 

 
42. Id. 
43. Id. 
44. Id. 
45. Id. 
46. Id., Bakalar, supra note 36, at D7. 
47. Bakalar, supra note 36, at D7. 
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use among pregnant women.48  Currently smoking is the leading preventable cause of 

death in the United States and an estimated 96 billion dollars in medical expenses and 97 

billion dollars in lost productivity annually are attributed to smoking-related diseases.49  

A significant portion of these costs is attributed to pregnant women who smoke.  

Specifically, tobacco use can cause serious health related problems for mother and 

child.50  Smoking cigarettes can reduce a woman’s chance of getting pregnant by forty 

percent, but once pregnant it can also cause serious harm to the baby.51  Because smoking 

reduces the supply of oxygen from the mother to the fetus, it can lead to complications 

such as premature birth, lower birth weight, brain damage, sudden infant death syndrome 

(SIDS) and stillbirth.52  In fact, according to many health professionals, including the 

chairman of Obstetrics and Gynecology at Providence Hospital in Michigan, smoking 

cigarettes is the number one cause of adverse outcomes for babies.53  Despite the dangers 

of smoking, mothers often have a difficult time giving up this addictive habit.54

Section 4107 of the PPACA requires States to provide Medicaid coverage for 

counseling and pharmacotherapy to pregnant women who want to quit smoking.

 

55  

Services include diagnostics, therapy, counseling, and the use of prescription and non-

prescription tobacco cessation agents approved by the FDA.56  These services will 

prevent use of tobacco by pregnant women, thereby not only improving their health, but 

that of their children.  A study published by the Obstetrics and Gynecology Journal found 

that if mothers quit smoking within the first trimester, they can reduce the chances of 

health complications for their babies to that of a non-smoker.57

 
48. PPACA, supra note 10, at § 4107. 

  Even if a mother quits at 

thirty weeks, this can be sufficient to reduce weight and size related health problems for 

49. Tobacco Cessation in State Medicaid and Employee Program, 19 NAT’L CONF. OF ST. LEGS 1 (Jan. 
2011) available at http://www.ncsl.org/default.aspx?TabId=22022. 

50. See generally, WHO Framework Convention on Tobacco Control, WORLD HEALTH ORG., 
http://www.who.int/fctc/en/ (last visited May 17, 2011). 

51. Chris Woolston, How Smoking During Pregnancy Affects You and Your Baby, BABYCENTER, 
available at http://www.babycenter.com/0_how-smoking-during-pregnancy-affects-you-and-your-baby_ 
1405720.bc (last visited April 22, 2011) 

52. Id. 
53. Id. 
54. Id. 
55. ASS’N OF MATERNAL & CHILD HEALTH PROGRAMS, supra note 25; PPACA, supra note 10, at § 4107. 
56. Id. 
57. Woolston, supra note 51. 
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the baby.58  Thus, providing tobacco cessation services to pregnant women at any point 

during the pregnancy can prevent health complications down the line. State grants 

distributed prior to the PPACA have been successful in helping people stop smoking and 

have been an effective way to reduce national expenditures for state employees and 

Medicaid recipients diagnosed with smoking related diseases.59

VI. CONCLUSION 

 Because Medicaid covers 

pregnant women, tobacco cessation services and prevention could save significant costs 

that would otherwise be spent on hospitalization and treatment. 

Society needs to improve health care for mothers and children during the most 

vulnerable stages, gestation through infancy; and the PPACA takes significant steps in 

achieving this.  Ideally, the PPACA will ensure that health care will be more accessible, 

affordable, and effective for pregnant women and new mothers.  While significant 

upfront resources have been allocated towards improving maternal health issues, this 

could result in long-term savings.  Prevention and better health care for pregnant women, 

mothers and infants will reduce hospitalization, doctors’ visits, and various medical costs.  

Not only does the PPACA provide tangible health benefits for women, but has 

psychological advantages as well.  It will reduce the negative connotations related to 

postpartum depression and breastfeeding in the workplace, while helping to deter 

smoking.  This allows women to be empowered mothers and productive members of 

society. 

Healthier mothers and babies will also lead to a lower infant mortality rate and, 

therefore, a higher life expectancy rate.  Thus, the United States will rise in rankings on 

the international stage, which in turn will lead to more financial investment in the 

nation’s health care system.  This encourages more innovation, access, and higher quality 

care.  Additionally, more prestige will instill more confidence in the national health care 

system and consequently, health agencies will have more concern for and pressure to 

maintain quality care and access for pregnant women and mothers. 

 

 
58. Id. 
59. Tobacco Cessation, supra note 49. 
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