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INTRODUCTION

Interstate custody cases involving domestic violence arrive at the courthouse in a variety
of ways:

A victim of domestic violence who has fled for safety from another state seeks

an emergency custody order from your court.

e A left-behind parent files for custody in your court, seeking the return of the
children from another state.

e A victim with a custody order from another state seeks enforcement of the order
in your state because the other parent has refused to return the children.

e A victim with a custody order from another state seeks a modification from
your court because the other parent has been abusive during visitation with the
children.

e A victim from another state seeks a protection order with a custody provision.

e A protection order from one state and a custody order from another contain

conflicting provisions regarding the children.

This guide, developed by the Legal Resource Center on Violence Against Women, the
National Center on State Courts, and the National Council of Juvenile and Family Court
Judges, is intended to help you to determine whether your court has jurisdiction to

enter or modify a child custody order in these and other interstate cases, as well as to
understand your responsibilities to enforce orders from other jurisdictions. The guide
includes four components: (1) an overview of the Uniform Child Custody Jurisdiction and
Enforcement Act (the UCCJEA), a uniform state law that governs decision-making about
jurisdiction in interstate custody cases; (2) a practice guide for judicial officers that
includes strategies for effective implementation of the UCCJEA in your court; (3) a similar
practice guide for non-judicial court personnel; and (4) a copy of the UCCJEA and a chart
with citations to state versions of the UCCJEA.

If you have any questions about the information presented in these materials, or about
interstate custody cases involving domestic violence, please do not hesitate to call the
Legal Resource Center at 301-270-1550.
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OVERVIEW OF THE UNIFORM CHILD
CUSTODY JURISDICTION AND
ENFORCEMENT ACT

The UCCJEA is a uniform state law drafted by the National Conference of Commissioners
on Uniform State Laws (now the Uniform Law Commission) and enacted by all states
(with the exception of Massachusetts), the District of Columbia, Guam, and the Virgin
Islands.

The UCCJEA addresses a court’s subject matter jurisdiction in child custody cases,
specifically answering the question of whether a court has the power to decide a custody
case in which more than one state, tribe, or territory is involved. The law specifies which
court has the power to decide a custody case, not how the court should decide the case,
which is governed by the jurisdiction’s general child custody laws.

The following flowchart provides a step-by-step approach to determining whether a court
has jurisdiction over a custody case under the UCCJEA:

1. Is there an emergency? (temporary emergency jurisdiction)

<

2. Is there an existing custody order and/or custody proceeding in another
state? If so, do | have jurisdiction to modify any orders or to issue a new
order?

<

3. If there is no emergency or existing order/proceeding, do | have initial child
custody jurisdiction?

<

4. If | have jurisdiction to enter an initial custody order or to modify an existing
order, should | decline to do so?

<

5. Are there any additional considerations?
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STEP 1.
Is there an emergency?

e Temporary Emergency Jurisdiction
e Judicial Communication

Temporary Emergency Jurisdiction

Under the UCCJEA, a court may exercise temporary emergency jurisdiction when “the
child has been abandoned or it is necessary in an emergency to protect the child
because the child or a sibling or parent of the child is subjected to or threatened with
mistreatment or abuse.” UCCJEA, §204. A court may do so even if another court has
preferred jurisdiction for the long-term custody case.

The provision clarifies that a court may exercise temporary emergency jurisdiction when a
parent (or sibling) of a child has been abused or threatened with abuse, even if the child
herself or himself has not been abused. Consequently, a court can exercise this form of
jurisdiction when there is evidence that the parent has been abused by the other parent
without requiring a finding that there is any child mistreatment or abuse. To exercise
emergency jurisdiction, however, a court must find that the child is present in the state.

A court may exercise temporary emergency jurisdiction by entering a domestic violence
protection order that includes a custody provision (or through another procedural vehicle).

The UCCJEA specifies that emergency jurisdiction is temporary; it is available to protect
the parties until a court in the state with preferred jurisdiction is aware of the emergency
and in a position to issue an order or to decline jurisdiction in favor of another state.

In limited circumstances, however, it can become permanent if the order so states,
provided a child custody proceeding has not been commenced in another state with
jurisdiction and the state becomes the child’s home state.

Judicial Communication

An exercise of emergency jurisdiction triggers mandatory judicial communication between
the issuing court and any court in another jurisdiction that is hearing an existing custody
case or has issued a custody order involving the same parties. The purpose of the
communication is to resolve the emergency, protect the parties and child, and determine
the duration of the emergency order. Ultimately, the court with preferred jurisdiction has
the authority to issue or modify a long-term custody order, though it may decline to do so
on inconvenient forum grounds (see Step 4).
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STEP 2:

Is there an existing custody order and/or
custody proceeding in another state?

If so, do | have jurisdiction to modify any
orders or to issue a new order?

Modifying an Order

The court that originally issued a custody order retains continuing exclusive jurisdiction
over any modifications of that order. UCCJEA, §202. A court in a different state may
modify the order (provided it has jurisdiction) under four circumstances:
1. Upon a finding by the issuing court or the new court that all of the parties have
left the issuing state; or
2. Upon a finding by the issuing court that the parties no longer have a significant
connection with the state and that substantial evidence is no longer available
there; or
3. Upon a decision by the issuing court to decline to exercise jurisdiction in favor
of another state (see Step 4); or
4. Upon a finding by the new court that it has grounds to exercise temporary
emergency jurisdiction.
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STEP 3:

f there is no emergency or existing order/
proceeding, do | have initial child custody
jurisdiction?

Initial Child Custody Jurisdiction
Home State Jurisdiction

Significant Connection Jurisdiction
More Appropriate Forum

No Other State or Vacuum Jurisdiction

Initial Child Custody Jurisdiction

The UCCJEA sets forth four jurisdictional bases to help a court determine whether it
has “initial child-custody jurisdiction” over a custody matter (in addition to temporary
emergency jurisdiction, described above in Step 1). UCCJEA, §201. These four bases for
initial child custody jurisdiction are:

1. Home state;

2. Significant connection;

3. More appropriate forum; and

4. No other state or vacuum.

The UCCJEA establishes a hierarchy among the four jurisdictional bases, prioritizing home
state jurisdiction.

Home State Jurisdiction

The UCCJEA defines the home state as “the state in which a child lived with a parent or

a person acting as a parent for at least six consecutive months immediately before the
commencement of a child custody proceeding.” UCCJEA, §102(7). Home state jurisdiction
also exists in a state that was the child’s home state within six months before the filing
of the custody case, provided a parent continues to live in that previous home state.
Often called the “extended home state rule,” it applies in domestic violence cases

when a victim flees with the children to a new state, giving a court in the previous state
jurisdiction to hear a custody case filed within six months of the child’s move.

In the case of a child who is less than six months of age at the time of filing, the statute
defines the home state as “the state in which the child lived from birth.” Id.
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If the family has left and then returned to a state, the judge in this state may need to
determine whether the time away was a “temporary absence” under the UCCJEA. If the
time period is deemed to be a temporary absence, it is included in the calculation of the
requisite six-month period for home state jurisdiction.

Significant Connection Jurisdiction

A court may exercise significant connection jurisdiction only if there is no home state and
two conditions are met: (1) the child and the child’s parents, or the child and at least one
parent or a person acting as a parent, must have “a significant connection with the state
other than mere physical presence”; and (2) substantial evidence must be available in
the state concerning the child’s “care, protection, training, and personal relationships.”
UCCJEA, §201(a)(2). Courts may consider such factors as the length of time that the
child has lived in the state and the nature and location of the relevant evidence, including
whether the state is home to such potential sources of evidence as school teachers

and counselors, therapists, health care providers, and relatives. If one court already is
exercising significant connection jurisdiction, a court in a different state with a significant
connection may not proceed.

More Appropriate Forum

A court with home state or significant connection jurisdiction may decline to exercise
jurisdiction because the court has found that there is a more appropriate forum (see
Step 4).

No Other State or Vacuum Jurisdiction

Last resort or vacuum jurisdiction is available when no state satisfies any of the three
jurisdictional bases described above. When a family has traveled from state to state with
only brief stays in any one place, it may be necessary for a court to exercise this form of
jurisdiction.
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STEP 4:

If | have jurisdiction to enter an initial
custody order or to modify an existing
order, should | decline to do so?

e Inconvenient Forum
e By Reason of Conduct (“Unclean Hands”)

Inconvenient Forum

A court having jurisdiction under one of the four jurisdictional bases described above may

decline to exercise jurisdiction if the court finds that it is an inconvenient forum and a

court in another state is a more appropriate forum. UCCJEA, §207. Courts must consider

the following factors:

1. Whether domestic violence has occurred and is likely to continue and which

state could best protect the parties and the child;

. The length of time the child resided outside the state;

. The distance between the state declining jurisdiction and the state that would
assume jurisdiction;

. The financial circumstances of the parties;

. Any agreement of the parties as to which state should assume jurisdiction;

. The nature and location of the evidence, including the testimony of the child;

. The ability of the court in each state to decide the issue quickly and the
procedures necessary to present the evidence; and

. The familiarity of the court of each state with the facts and issues in the
pending litigation.

w N

~N o O b~
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Some courts have found that the first factor, related to domestic violence, requires that
courts prioritize the safety of domestic violence victims when they make jurisdictional
decisions under this provision.

By Reason of Conduct (“Unclean Hands”)

A court must decline to exercise jurisdiction if a party has engaged in unjustifiable
misconduct that resulted in the court’s jurisdiction over the case. UCCJEA, §208.

This provision authorizes courts to decline to exercise jurisdiction when domestic
violence perpetrators have abducted the children, creating custody jurisdiction in a
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new state. UCCJEA commentary specifies, however, that “domestic violence victims
should not be charged with unjustifiable conduct for conduct that occurred in the
process of fleeing domestic violence, even if their conduct is technically illegal.” UCCJEA

Commentary, §208.

4

STEP 5:
Are there any additional considerations?

Judicial Communication

Interstate Cooperation

Protection Orders

Information to Submit to the Court
Enforcement

International Orders

Tribal Court Orders

Judicial Communication

The UCCJEA requires courts in different jurisdictions to communicate when one court
exercises emergency jurisdiction if there is a pending custody proceeding in a court
in another state, or if a court in another state has issued a custody order involving
the same parties. In addition, courts in different states must communicate when they
become aware that simultaneous proceedings are pending in different jurisdictions. The
statute sets forth requirements for judicial communication including:

e The parties must be given an opportunity to present evidence and make

arguments prior to a jurisdictional decision by the court;
e A record of the communication must be made; and
e The parties must be given access to the record. UCCJEA, §110.

Judicial communication can be critical to victim safety in domestic violence cases
because it ensures that a court is not receiving information only from the perpetrator.
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Interstate Cooperation

The UCCJEA provides for interstate cooperation when a party does not reside in the
forum state. Statutory provisions can help victims who have fled for their safety to
remain in the refuge state while participating in the litigation. UCCJEA, §§111-112.

For instance, judges may request that a court in another state hold a hearing, order

a party to produce evidence or appear at a hearing, conduct social studies regarding
custody, or forward hearing transcripts. A party may offer testimony of withesses located
in another state, or a court may order testimony to be taken elsewhere. The statute
authorizes courts to take advantage of technologies such as telephones, audiovisual
equipment, or other electronic means to facilitate the taking of depositions or testimony
by people who live outside of the forum state. In a case in which a victim lives in a
refuge state, the use of such technologies can enable the court to obtain evidence,
including the victim’s testimony, without endangering the victim.

Protection Orders

The UCCJEA explicitly includes civil protection order cases in its definition of “child
custody proceedings” that are subject to the Act’s provisions. UCCJEA, §102(4).

Information to Submit to the Court

The UCCJEA requires parties to include the following information in pleadings:

e the child’s current address;

e the places the child has lived during the past five years;

e the names and addresses of the persons with whom the child has lived;

e information about other pending or completed custody cases involving the child;
and

e information about other persons with custody or visitation claims. UCCJEA,
§2009.

In domestic violence cases, disclosing information about the location of the victim or
child could be dangerous. The UCCJEA recognizes this danger and recommends that
courts keep identifying information about survivors and children confidential and sealed.

Enforcement

The UCCJEA establishes enforcement provisions for child custody orders across state
and international lines to help ensure the safety of the parties and child. Specifically,
Article 3 of the UCCJEA establishes a duty to enforce out-of-state orders in substantial
conformity with the statute, sets forth an optional process for registration of out-of-
state orders to facilitate enforcement, provides for expedited enforcement of orders in
emergencies, authorizes courts to enter warrants for law enforcement to take physical
custody of children, and includes additional enforcement provisions.
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International Orders

Courts are required to treat foreign countries as if they were states and apply the
UCCJEA unless the child custody law of the country “violates fundamental principles of
human rights.” UCCJEA, §105.

Tribal Court Orders

If a state has enacted the optional UCCJEA provision regarding tribes (as most have),
states must treat tribal court orders as if they were entered by another state. UCCJEA,
8§104. Because tribes are sovereign nations, however, each tribe has its own child
custody jurisdiction law.
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JUDICIAL OFFICER PRACTICE GUIDE

Jurisdictional Considerations
Training Court Staff

Forms

Judicial Communication
Interstate Cooperation
Victim Safety

Jurisdictional Considerations

v Recognize the court’s authority to exercise temporary emergency jurisdiction
even when the court is not the home state (or the state with preferred
jurisdiction).

o Determine whether a filing for a custody order presents emergency
circumstances.

o Recognize that exercising temporary emergency jurisdiction does not take
jurisdiction away from a court with preferred jurisdiction but does require
judicial communication and a time limit if another court has long-term
jurisdiction over the case.

o Understand that when there is an emergency, a court may enter an order that
temporarily trumps a custody order from the home state.

v’ Facilitate victims’ ability to seek temporary emergency relief.

o Train court personnel on the availability of temporary emergency relief and
ensure that they do not turn away individuals because they have not yet lived
in the jurisdiction for six months.

o Understand that even after a domestic violence survivor leaves the home,
due to separation violence, an emergency may exist.!

o Consider working with the responsible agency (e.g., administrative office
of the courts) to modify existing forms to facilitate requests for temporary
emergency jurisdiction.

1 Domestic violence survivors may be at increased risk for physical violence when they take steps to leave an abusive partner. Callie Marie Rennison & Sarah
Welchans, Bureau of Justice Statistics, Intimate Partner Violence 1, 5 (May 2000)(finding that “divorced or separated persons were subjected to the highest
rates of intimate partner victimization”). See also Mindy Abel, Denver Metro Domestic Violence Fatality Review 5 (2002) (finding that in 67% of the homi-
cides, the victim had expressed a desire to leave or end the relationship). The risk of lethal and nonlethal assaults peaks in the first two months following
separation and when survivors attempt permanent separation through legal or other means. Walter Dekeseredy, Molly Dragiewicz, and Martin Schwartz,
Abusive Endings: Separation and Divorce Violence Against Women 7 (2017).
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v’ Before ordering a party to return with the children to the home state, consider
the context of an individual’s move across state or tribal lines with children and
whether the move was motivated by flight from domestic violence or child abuse.

v' Recognize the reasons for declining to exercise jurisdiction on inconvenient
forum grounds, including;:

O

If the parties are in different states because of the violence, it could be
unsafe for the victim to return to the home state to litigate a custody case.

A victim may not have the financial means to return to the home state due to
the perpetrator's financial abuse.?

A victim may have fled to a safe haven where family members can offer
secure shelter, childcare, or employment opportunities.®

Due to separation violence, a victim may be at increased risk for physical
violence or homicide when she leaves; forcing a return to a state where the
abuser resides could be deadly.*

A perpetrator may litigate a jurisdictional or custody issue as a means to
punish a victim for leaving.®

Denying a victim’s relocation or inconvenient forum request permits a batterer
to continue to control a victim'’s life.

v’ Recognize that courts should not decline to exercise jurisdiction under the
UCCJEA’s “unjustifiable conduct” provision when the parent seeking jurisdiction
fled across jurisdictional lines to escape abuse.

v Recognize that international cases may involve the Hague Convention on the
Civil Aspects of International Child Abduction as well as the UCCJEA.

Training Court Staff
v Provide staff with training on the UCCJEA.

v" Ensure that court personnel assist litigants with interstate custody cases,
including:
o Helping litigants to identify the correct forms to complete, including the

required UCCJEA certification/affidavit;

o Assisting litigants to understand what documentation they must provide

regarding cases and orders from other jurisdictions;

o Referring victims who have legal questions about interstate custody cases to

qualified attorneys, including legal services.

2 Financial abuse often includes behavior such as preventing a victim from getting or keeping a job, making her ask for money, giving her an allowance,
taking her money, and not letting her know about or have access to the family’s income. See Power and Control Wheel, Domestic Abuse Intervention Project,
Duluth (1984).

3 Deborah Goelman and Darren Mitchell, Interstate Custody Cases, in The Impact of Domestic Violence on Your Legal Practice (eds. Drew, Jordan, Mathews,
and Runge, 2004) at 257.

4 See, e.g., Walter S. DeKeserdy et al., Separation/Divorce Sexual Assault: The Current State of Social Scientific Knowledge 2 (2002) (finding that separation
entails a six-fold increase in homicide risk for women).

5  See Peter G. Jaffe, Nancy K.D. Lemon, and Samantha Poisson, Child Custody and Domestic Violence: A Call for Safety and Accountability 20 (2003).
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v" Ensure that court personnel respond to requests for information from out-of-
state parties, including about court filings, issued orders, notice of hearings,
proof of service, and how to request a continuance, providing as much
information as possible.

v Ensure that court personnel inform litigants about the availability of remote
appearances and how to request and participate in them.

Forms

v Ensure that a temporary emergency order may become a permanent order
(where appropriate) by indicating on the order that it will become permanent
when the issuing state becomes the home state, if no other order has been
entered or proceeding commenced in another court at that time.

v Indicate on the face of all orders (including civil protection orders that include
custody provisions) the jurisdictional basis for the custody relief.

v’ Consider working with the responsible agency to modify form orders to enable
judges to include this information clearly on the face of the order.

v" Include contact information for the court on all custody orders to facilitate
judicial communication.

Judicial Communication

v Engage in judicial communication as required by the UCCJEA.

o Work with court staff to develop a protocol for judicial communication, both
for responding to requests from out of state and for initiating requests to
courts in other states.

o Consider allowing the parties and counsel to be present during the
communication.

o Ensure that the protocol complies with the UCCJEA requirements governing
judicial communication.

o Provide the parties with an opportunity to present facts and legal arguments
before making a jurisdictional decision.

o Make a record of the communication (except for matters such as scheduling).

o Give the parties access to the record.

o Assign dedicated staff and train them to manage interstate judicial
communication in UCCJEA cases.

o Consider assigning a “UCCJEA judge” for communication requests regarding
cases in which the original judge is no longer available.
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Interstate Cooperation

v Develop a protocol (using telephonic, video, or other forms of
communication) to enable out-of-state litigants to participate in court
hearings without returning to dangerous jurisdictions.

v' Utilize the UCCJEA's tools for interstate litigation and respond to requests from
courts in other jurisdictions.
o Establish a protocol for requesting assistance from courts in other

jurisdictions, including conducting hearings, ordering a party to produce
evidence or appear at a hearing, conducting social studies regarding custody,
or forwarding hearing transcripts.

Establish a protocol for responding to such requests from other courts.
Assign dedicated court personnel to tasks related to interstate litigation
under the UCCJEA.

Victim Safety

v Use the UCCJEA's provisions and other means to improve the safety of victims
of domestic violence in your court.

O

If disclosure of identifying information would jeopardize the safety of a party
or child, seal the information. UCCJEA, §209(e).

Enter any orders necessary to ensure the safety of the child and any person
ordered to appear. UCCJEA, §210(c).

Consider ordering the other parent to pay the victim’s “reasonable and
necessary travel and other expenses.” UCCJEA, §210(d).

Allow the victim extra time to leave the courthouse before dismissing the
perpetrator.

Before including contact information for a victim of domestic violence on
court orders, consider whether the party is enrolled in a state address
confidentiality program (in which a legal substitute address is available to
victims).

Become familiar with local legal services and victim advocacy programs and
provide referrals as needed.
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COURT PERSONNEL PRACTICE GUIDE

Jurisdictional Considerations
Victim Assistance

Forms

Judicial Communication
Interstate Cooperation
Victim Safety

Court personnel, including court administrators and front-line clerks, should consider
adopting the following practices to facilitate interstate cooperation and to implement
provisions of the UCCJEA intended to protect victims and their children in interstate custody
cases when there has been domestic violence.

Jurisdictional Considerations

v’ Facilitate requests for temporary emergency jurisdiction.

o Ensure that victims seeking to file for emergency custody orders are able to do so
even if they have not yet lived in the state for six months.

o Recognize that temporary emergency jurisdiction may be appropriate under the
circumstances of the case, even if the child has not lived in the state for the
previous six months.

o Understand that a court may exercise emergency jurisdiction when a parent or
sibling of a child has been abused or mistreated even if the child has not been
physically abused.

Victim Assistance

v’ Assist litigants with interstate custody cases to request the legal relief they seek.

o Help litigants to identify the correct forms to complete, including the required
UCCJEA certification/affidavit, and the nature of any supporting documentation
they must provide about existing custody cases and/or orders from other
jurisdictions.

o Refer victims to local victim advocacy programs for assistance with safety
planning and other support.

o Refer victims who have legal questions about interstate custody cases to qualified
attorneys, including legal services.
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v’ Provide information to out-of-state litigants upon request.

o Respond to requests for information about court filings and issued orders
from litigants located outside the state, unless expressly prohibited by law or
court rule.

o Inform litigants who cannot appear in person for safety, financial,
or other reasons about how they may request permission to
appear remotely by telephone, video, or other means.

o Inform litigants how to request a continuance when asked.

o Consider working with the appropriate agency to make court records easily
accessible online.

v' Explain options for service of process to litigants when the other party is located
in another jurisdiction, or refer them to a source of legal advice.

v Provide access to interpreters for those who need it.

Forms

v' Consider modifying forms to facilitate requests for temporary emergency
jurisdiction (e.g., some states include a checkbox for emergency jurisdiction on
court forms).

v Include contact information for the court on all custody orders to facilitate
judicial communication.

Judicial Communication

v’ Facilitate judicial communication.

o Establish a protocol for responding to requests from courts in other
jurisdictions for information about pending or past proceedings and court
orders.

o Clarify for colleagues from other jurisdictions any special or unusual terms
used in custody and visitation cases (for instance, the use of terms such
as “conservatorship” or “allocation of parental rights and responsibilities”
instead of “custody”).

o Work with judges to establish a protocol for handling requests for judicial
communication from courts in other jurisdictions and for initiating requests
for judicial communication.

o Consider working with judges to assign a “UCCJEA judge” responsible for
engaging in interstate judicial communication when the judge who heard the
case originally is no longer available.

18

UNIFORM CHILD CUSTODY JURISDICTION AND ENFORCEMENT ACT: GUIDE FOR COURT PERSONNEL AND JUDGES



Interstate Cooperation

v’ Facilitate interstate litigation.

O

O

Work with judges to establish a protocol for requesting assistance from
courts in other jurisdictions with interstate litigation, including conducting
hearings, ordering a party to produce evidence or appear at a hearing,
conducting social studies regarding custody, or forwarding hearing transcripts.
Work with judges to establish a protocol for responding to such requests from
other courts.

Victim Safety

v" Work with court security to ensure the safety of victims and children in
interstate custody cases.

O

Respond to the safety needs of victims who may have traveled back to the
community where the abuse took place.

Inform victims of security measures (e.g., separate waiting rooms, notification
of a bailiff, or requesting permission to leave the courtroom before the
perpetrator is dismissed).

Be aware that abusers who reside out of state may return unexpectedly for
court hearings.

Refer victims to local victim advocacy programs for assistance with safety
planning and other support.

Keep information about victims confidential where this has been requested or
ordered.
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Appendix



Alabama

Code of Ala. § 30-3B-101 et seq.

Alaska

Alaska Stat. § 25.30.300 et seq.

Arizona

Ariz. Rev. Stat. § 25-1001 et seq.

Arkansas

Ark. Code. Ann. § 9-19-101 et seq.

California

Cal. Fam. Code § 3400 et seq.

Colorado

Colo. Rev. Stat. § 14-13-101 et seq.

Connecticut

Conn. Gen. Stat. § 46b-115 et seq.

Delaware

13 Del. Code § 1901 et seq.

District of Columbia

D.C. Code § 16-4601.01 et seq.

Florida

Fla. Stat. § 61.501 et seq.

Georgia

Ga. Code Ann. § 19-9-40 et seq.

Guam

7 Guam Code Ann. § 39101 et seq.

Hawaii

Haw. Rev. Stat. § 583A-101 et seq.

Idaho

Idaho Code § 32-11-101 et seq.

lllinois

750 Ill. Comp. Stat. § 36/101 et seq.

Indiana

Ind. Code Ann. § 31-21 et seq.

lowa

lowa Code § 598B.101 et seq.

Kansas

Kan. Stat. Ann. § 23-37,101 et seq.

Kentucky

Ky. Rev. Stat. § 403.800 et seq.

Louisiana

La. Rev. Stat. § 13:1801 et seq.

Maine

Me. Rev. Stat. Ann. tit. 19-A § 1731 et seq.

Maryland

Md. Fam. Law Code Ann. § 9.5-101 et seq.

Massachusetts (UCCJA)

Mass. Gen. Laws ch. 209B

Michigan

Mich. Comp. Laws § 722.1101 et seq.

Minnesota
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Montana
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N.C. Gen. Stat. § 50A-101 et seq.

North Dakota
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UNIFORM CHILD-CUSTODY JURISDICTION
AND ENFORCEMENT ACT (1997)

PREFATORY NOTE

This Act, the Uniform Child Custody Jurisdiction and Enforcement Act
(UCCJIEA), revisits the problem of the interstate child almost thirty years after the
Conference promulgated the Uniform Child Custody Jurisdiction Act (UCCJA).
The UCCJEA accomplishes two major purposes.

First, it revisesthe law on child custody jurisdiction in light of federal
enactments and almost thirty years of inconsistent case law. Article 2 of this Act
provides clearer standards for which States can exercise original jurisdiction over a
child custody determination. It also, for the first time, enunciates a standard of
continuing jurisdiction and clarifies modification jurisdiction. Other aspects of the
article harmonize the law on simultaneous proceedings, clean hands, and forum non
conveniens.

Second, this Act providesin Article 3 for aremedial process to enforce
interstate child custody and visitation determindions. In doingso, it brings a
uniform procedure to the law of interstate enforcement that is currently producing
inconsistent results. In many respects, this Act accomplishes for custody and
visitation determinations the same uniformity that has occurred ininterstate child
support with the promulgation of the Uniform Interstate Family Support Ad
(UIFSA).

Revision of Uniform Child Custody Jurisdiction Act

The UCCJA was adopted as law in all 50 States, the District of Columbia,
and the Virgin Islands. A number of adoptions, however, significantly departed
from the original text. In addition, amost thirty years of litigation since the
promulgation of the UCCJA produced substantial inconsistency in interpretation by
state courts. Asaresult, the goals of the UCCJA were rendered unobtainablein
many cases

In 1980, the federal government enacted the Parental Kidngping Prevention
Act (PKPA), 28 U.S.C. 8 1738A, to address the interstate custody jurisdictional
problems that continued to exist after the adoption of the UCCJA. The PKPA
mandates that state authorities give full faith and credit to other states' custody
determinations, so long as those determinations were made in conformity with the
provisions of the PK PA. The PKPA provisions regarding bases for jurisdiction,
restrictions on modifications, preclusion of simultaneous proceedings, and notice
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requirements are similar to those in the UCCJA. There are, however, some
significant differences. For example, the PKPA authorizes continuing exclusive
jurisdiction in the original decree State so long as one parent or the child remains
there and that Sate has continuing jurisdiction under its own law. The UCCJA did
not directly addressthisissue. To further complicate the process, the PKPA
partialy incorporates state UCCJA law initslanguage. The relationship between
these two statutesbecame “technical enough to ddight a medieval property
lawyer.” Homer H. Clark, Domestic Relations § 12.5 at 494 (2d ed. 1988).

As documented in an extensive study by the American Bar Association’s
Center on Children and the Law, Obstacles to the Recovery and Return of
Parentally Abducted Children (1993) (Obstacles Sudy), inconsistency of
interpretation of the UCCJA and the technicalities of applying the PKPA, resulted
in aloss of uniformity among the Sates. The Obstades Study suggested a number
of amendments which would eliminate the inconsistent state interpretations and
harmonize the UCCJA with the PKPA.

Therevisions of the jurisdictional aspects of the UCCJA eliminate the
inconsistent stateinterpretations and can be summarized as follows:

1. Home state priority. The PKPA prioritizes “home state” jurisdiction by
requiring that full faith and credit cannot be given to a child custody determination
by a State that exercisesinitial jurisdiction as a*“significant connection state” when
thereisa“home State.” Initial custody determinations based on “significant
connections” are not entitled to PKPA enforcement unless there is no home Sate.
The UCCJA, however, specifically authorizes four independent bases of
jurisdiction without prioritization. Under the UCCJA, a significant connection
custody determination may have to be enforced even if it would be denied
enforcement under the PK PA. The UCCJEA prioritizes home state jurisdiction in
Section 201.

2. Clarification of emergency jurisdicion. There are several problems
with the current emergency jurisdiction provision of the UCCJA 8 3(a)(3). First,
the language of the UCCJA does not specify that emergency jurisdiction may be
exercised only to protect the child on atemporary basis until the court with
appropriate jurisdiction issues a permanent order. Some courts have interpreted the
UCCJA language to so provide. Other courts, however, have held that thereis no
time limit on a custody determination based on emergency jurisdiction.
Simultaneous proceedings and conflicting custody orders have resulted from these
different interpretations.

Second, the emergency jurisdiction provisions predated the widespread
enactment of state domestic violence statutes. Those datutes are often invoked to
keep one parent away from the other parent and the children when there is a threat
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of violence. Whether these situations are sufficient to invoke the emergency
jurisdiction provision of the UCCJA has been the subject of some confusion since
the emergency jurisdiction provision does not specifically refer to violence directed
against the parent of the child or against a sibling of the child.

The UCCJEA contains a separate section on emergency jurisdiction at
Section 204 which addresses these i ssues.

3. Exclusive continuing jurisdiction for the State that entered the
decree. Thefailure of the UCCJA to clearly enunciate that the decree-granting
State retains exclusive continuing jurisdiction to modify a decree has resulted in
two major problems First, different interpretations of the UCCJA on continuing
jurisdiction have produced conflicting custody decrees. Sates also have different
interpretations as to how long continuing jurisdiction lasts. Some courts have held
that modification jurisdiction continues until the last contestant |eaves the State,
regardless of how many years the child has lived outside the State or how tenuous
the child’ s connections to the State have become. Other courts have held that
continuing modification jurisdiction ends as soon as the child has established a new
home State, regardless of how significant the child’s connections to the decree Sate
remain. Still other States distinguish between custody orders and visitation orders.
This divergence of views leads to simultaneous proceedings and conflicting custody
orders.

The second problem arises when it is necessary to determine whether the
State with continuing jurisdiction has relinquished it. There should be adear basis
to determine when that court has relinquished jurisdiction. The UCCJA provided
no guidance on thisissue. The ambiguity regarding whether a court has declined
jurisdiction can result in one court improperly exercising jurisdiction because it
erroneously believes that the other court has declined jurisdiction. This caused
simultaneous proceedings and corflicting custody orders. In addition, some courts
have declined jurisdiction after only informal contact between courts with no
opportunity for the parties to be heard. Thisrased significant due process
concerns. The UCCJEA addresses these issues in Sections 110, 202, and 206.

4. Specification of what custody proceedings are covered. The
definition of custody proceeding in the UCCJA isambiguous. Sates have rendered
conflicting decisions regarding certain types of proceedings. Thereisno general
agreement on whether the UCCJA applies to neglect, abuse, dependency, wardship,
guardianship, termination of parental rights, and protection from domestic violence
proceedings. The UCCJEA includes a sweeping definition that, with the exception
of adoption, includes virtually all cases that can involve custody of or visitation
with achild as a“custody determination.”



5. Role of “Best Interests.” Thejurisdictional scheme of the UCCJA was
designed to promote the best interests of the children whose custody was at issue by
discouraging parental abduction and providing that, in general, the Sate with the
closest connections to, and the most evidence regarding, a child should decide that
child’s custody. The “best interest” language in the jurisdictional sections of the
UCCJA was not intended to be an invitation to address the merits of the custody
dispute in the jurisdctional determination or to otherwise provide that “best
interests’ considerations should override jurisdictional determinations or provide an
additional jurisdidional basis.

The UCCJEA eliminates the term “best interests” in order to clearly
distinguish between the jurisdictional standards and the substantive standards
relating to custody and visitation of children.

6. Other Changes. Thisdraft also makes a number of additional
amendments to the UCCJA. Many of these changes were made to harmonize the
provisions of this Act with those of the Uniform Interstate Family Support Act.
One of the policy bases underlying this Act isto make uniform the law of interstate
family proceedings to the extent possible, given the very dfferent jurisdictional
foundations. It ssimplifiesthe life of the family law practitioner when the same or
similar provisions ae found in both Ads.

Enfor cement Provisions

One of the major purposes of the revision of the UCCJA wasto provide a
remedy for interstate visitation and custody cases. As with child support, state
borders have become one of the biggest obstacles to enforcement of custody and
visitation orders. If either parent |eaves the State where the custody determination
was made, the othe parent facesconsiderable difficulty in enforcing the visitation
and custody provisions of the decree. Locating the child, making service of
process, and preventing adverse modification in anew forum all present problems.

Thereis currently no uniform method of enforcing custody and visitation
ordersvalidly entered in another Sate. Asdocumented by the Obstacles Sudy,
despite the fact that both the UCCJA and the PKPA direct the enforcement of
visitation and custody orders entered in accordance with mandated jurisdictional
prerequisites and due process, neither act provides enforcement procedures or
remedies.

As the Obstacles Sudy pointed out, the lack of specificity in enforcement
procedures hasresulted in the law of enforcement evolving differently indifferent
jurisdictions. In one Sate, it might be common practice to file aMotion to Enforce
or aMotion to Grant Full Faith and Credit to initiate an enforcement proceeding. In



another State, a Writ of Habeas Corpus or a Citation for Contempt might be
commonly used. In some Sates, Mandamus and Prohibition also may be utilized.
All of these enforcement procedures differ from jurisdiction to jurisdiction. While
many States tend to limit considerations in enforcement proceedings to whether the
court which issued the decree had jurisdiction to make the custody determination,
others broaden the considerationsto scrutiny of whether enforcement would bein
the best interests of the child.

Lack of uniformity complicates the enforcement processin several ways: (1)
It increases the costs of the enforcement action in part because the services of more
than one lawyer may be required — one in the original forum and one in the State
where enforcement is sought; (2) It decreases the certainty of outcome; (3) It can
turn enforcement into along and drawn out procedure. A parent opposed to the
provisions of avisitation determination may be able to delay implementation for
many months, possibly even years, thereby frustrating not only the other parent, but
also the process that led to the issuance of the original court order.

The provisions of Article 3 provide several remedies for the enforcement of
acustody determination. First, there is asimple procedure for registering a custody
determination in another State. Thiswill alow a party to know in advance whether
that State will recognize the party’ s custody determination. Thisisextremely
important in estimating the risk of the child’s non-return when the child is sent on
visitation. The provision should prove to be very useful in international custody
cases.

Second, the Act provides a swift remedy along the lines of habeas corpus.
Timeis extremely important in visitation and custody cases. If visitation rights
cannot be enforced quickly, they often cannot be enforced at all. Thisis
particularly trueif there is alimited time within which visitation can be exercised
such as may be the case when one parent has been granted visitation during the
winter or spring holiday period. Without speedy consideration and resolution of the
enforcement of such visitation rights, the ability to visit may belost entirely.
Similarly, a custodial parent must be able to obtain prompt enforcement when the
noncustodial parent refusesto return achild at the end of authorized visitation,
particularly when a summer visitation extension will infringe on the school year. A
swift enforcement mechanism is desirable for violations of both custody and
visitation provisiors.

The scope of the enforcing court’ sinquiry is limited to the issue of whether
the decree court had jurisdiction and complied with due process in rendering the
original custody decree. No further inquiry is necessary because neither Article 2
nor the PKPA allows an enforcing court to modify a custody determination.



Third, the enforcing court will be able to utilize an extraordinary remedy. If
the enforcing court is concerned that the parent, who has physical custody of the
child, will flee or harm the child, a warrant to take physical possession of the child
isavailable.

Finally, thereis arole for public authorities, such as prosecutors, in the
enforcement process. Their involvement will encourage the parties to abide by the
terms of the custody determination. If the parties know that public authorities and
law enforcement officers are available to help in securing compliance with custody
determinations, the parties may be deterred from interfering with the exercise of
rights established by court order.

The involvement of public authorities will also prove more effective in
remedying violations of custody determinations. Most parties do not have the
resources to enforce a custody determination in another jurisdiction. The
availability of the public authorities as an enforcement agency will help ensure that
this remedy can be made available regardless of income level. In addition, the
public authorities may have resources to draw on that are unavailable to the average
litigant.

This Act does not authorize the public authorities to be involved in the
action leading up to the making of the custody determination, except when
requested by the court, when thereis aviolation of the Hague Convention on the
Civil Aspects of International Child Abduction, or when the person holding the
child hasviolated a criminal statute The Act does not mandate that public
authorities beinvolved in all cases Not all States, or local authorities, have the
funds necessary for an effective custody and visitation enforcement program.



UNIFORM CHILD-CUSTODY JURISDICTION
AND ENFORCEMENT ACT (1997)

[ARTICLE] 1
GENERAL PROVISIONS

SECTION 101. SHORT TITLE. This[Act] may be cited as the Uniform
Child-Custody Jurisdiction and Enforcement Act.

Comment

Section 1 of the UCCJA was a statement of the purposes of the Act.
Although extensively cited by courts, it was eliminated because Uniform Acts no
longer contain such a section. Nonetheless, this Act should be interpreted
according to its purposes which are to:

(1) Avoid jurisdictional competition and conflict with courts of other States
in matters of child custody which have in the past resulted in the shifting of
children from Sate to State with harmful effects on their well-being;

(2) Promote cooperation with the courts of other States to the end tha a
custody decreeisrendered in that State which can best decide the case in the
interest of the child;

(3) Discourage the use of the interstate system for continuing controversies
over child custody;

(4) Deter abductions of children;
(5) Avoid relitigation of custody decisions of other States in this Sate;

(6) Facilitate the enforcement of custody decrees of other States;

SECTION 102. DEFINITIONS. Inthis[Act]:
(1) “Abandoned” means left without provision for reasonable and necessary

care or supervision.



(2) “Child” means an individual who has not attained 18 years of age.

(3) “Child-custody determination” means ajudgment, decree, or other order
of acourt providing for the legal custody, physical custody, or visitation with
respect to achild. The term includes a permanent, temporary, initial, and
modification order. The term does not include an order relating to child support or
other monetary obligation of an individual.

(4) “Child-custody proceeding” means a proceeding in which legal custody,
physical custody, or visitation with respect to a child isan issue. The term includes
aproceeding for divorce, separation, neglect, abuse, dependency, guardianship,
paternity, termination of parental rights, and protection from domestic violence in
which the issue may appear. The term does not include a proceeding involving
juvenile delinquency, contractual emancipation, or enforcement under [Article] 3.

(5) “Commencement” meansthefiling of the first pleading in a proceeding.

(6) “Court” means an entity authorized under the law of a Sate to establish,
enforce, or modify a child-custody determination.

(7) “Home State” means the State in which a child lived with a parent or a
person acting as a parent for at least six consecutive months immediately beforethe
commencement of a child-custody proceeding. In the case of a child less than six
months of age, the term means the State in which the child lived from birth with
any of the persons mentioned. A period of temporary absence of any of the

mentioned personsis part of the period.



(8) “Initial determination” means the first child-custody determination
concerning a particular child.

(9) “lIssuing court” means the court that makes a child-custody
determination for which enforcement is sought under this[Act].

(10) “Issuing State” means the State in which a child-custody determination
is made.

(11) “Modification’” means a child-custody determination that changes,
replaces, supersedes, or is otherwise made after a previous determination
concerning the same child, whether or not it is made by the court that madethe
previous determination.

(12) “Person” means an individual, corporation, business trust, estate, trust,
partnership, limited liability company, association, joint venture, government;
governmental subdivision, agency, or instrumentality; public corporation; or any
other legal or commercial entity.

(13) “Person acting as a parent” means a person, other than a parent, who:

(A) has physical custody of the child or has had physical custody for a
period of six consecutive months, including any temporary absence, within one year
immediately before the commencement of a child-custody proceeding; and

(B) has been awarded legal custody by a court or claims aright to legal
custody unde the law of this Sate.

(14) “Physical custody” means the physical care and supervision of achild.



(15) “State” means a State of the United States, the District of Columbia,
Puerto Rico, the United States Virgin Islands, or any territory or insular possession
subject to the jurisdiction of the United States.

[(16) “Tribe” meansan Indian tribe or band, or Alaskan Native village,
which is recognized by federal law or formally acknowledged by a Sate.]

(17) “Warrant” means an order issued by a court authorizing law
enforcement officersto take physical custody of achild.

Comment

The UCCJA did not contan adefinition of “child.” The definition hereis
taken from the PKPA.

The definition of “child-custody determination” now closely tracks the
PKPA definition. It encompasses any judgment, decree or other order which
provides for the custody of, or visitation with, a child, regardless of local
terminology, including such labels as “ managing conservatorship” or “parenting
plan.”

The definition of “child-custody proceeding” has been expanded from the
comparable definition in the UCCJA. These listed proceedings have generally been
determined to be the type of proceeding to which the UCCJA and PKPA are
applicable. Thelist of examples removes any controversy about the types of
proceedings where a custody determination can occur. Proceedings that affect
access to the child are subject to this Act. Theinclusion of proceedings related to
protection from domestic violence is necessary because in some Sates domestic
violence proceedings may affect custody of and visitation with achild. Juvenile
delinquency or proceedings to confer contractual rights are not “ custody
proceedings’ because they do not relate to civil aspects of accessto achild. While
adetermination of paternity is covered under the Uniform Interstate Family Support
Act, the custody and visitation aspects of paternity cases are custody proceedings.
Cases involving the Hague Convertion on the Civil Aspects of International Child
Abduction have not been included at this point because custody of the child is not
determined in a proceeding under the International Child Abductions Remedies
Act. Those proceedings are specially included in the Article 3 enforcement process.
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“Commencement” has been included in the definitions as a replacement for
the term “pending” found in the UCCJA. Itsinclusion simplifies some of the
simultaneous proceedings provisions of this Act.

The definition of “home State” has been reworded slightly. No substantive
changeisintended from the UCCJA.

Theterm “issuing State” is borrowed from UIFSA. In UIFSA, it refersto
the court that issued the support or parentage order. Here, it refersto the Sate, or
the court, which made the custody determination tha is sought to be enforced. Itis
used primarily in Article 3.

The term “person” has been added to ensure that the provisions of this Act
apply when the State is the moving party in a custody proceeding or has legal
custody of achild. The definition of “person” isthe one that is mandated for all
Uniform Acts.

The term “ person acting as a parent” has been slightly redefined. It has been
broadened from the definition in the UCCJA to include a person who has acted as a
parent for a significant period of time prior to the filing of the custody proceeding
aswell as a person who currently has physical custody of the child. In addition, a
person acting as a parent must either have legal custody or claim aright to legal
custody unde the law of this Sate. The reference to the law of this State means
that a court determines the issue of whether someoneis a“person acting as a
parent” under its own law. Thisreaffirms the traditional view that a court in achild
custody case appliesits own substantive law. The court does not have to undertake
a choice-of-law analysis to determine whether the individual who is claimingto be
aperson acting as a parent has standing to seek custody of the child.

The definition of “tribe” is the one mandated for use in Uniform Acts.
Should a State choose to apply this Act to tribal adjudications, this definition
should be enacted as well as the entirety of Section 104.

The term “contestant” as has been omitted from thisrevision. It was
defined in the UCCJA 82(1) as“aperson, including a parent, who claims aright to
custody or visitation rights with respect to achild.” It seemsto have served little
purpose over the years, and whatever function it once had has been subsumed by
state laws on who has standing to seek custody of or vis tation with achild. In
addition UCCJA 8§ 2(5) of the which defined “ decree” and “custody decree” has
been eliminated as duplicative of the definition of “custody determination.”
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SECTION 103. PROCEEDINGS GOVERNED BY OTHER LAW. This
[Act] does not govern an adoption proceeding or a proceeding pertaining to the
authorization of emergency medical care for achild.

Comment

Two proceedings are governed by other acts. Adoption cases are excluded
from this Act because adoption is a specialized area which is thoroughly covered by
the Uniform Adoption Act (UAA) (1994). Most Sates either will adopt that Act or
will adopt the jurisdictional provisions of that Act. Therefore the jurisdictional
provisions governing adoption proceeding are generally found elsewhere.

However, there are likely to be a number of instances where it will be
necessary to apply this Act in an adoption proceeding. For example, if a Sate
adopts the UAA then Section 3-101 of the Act specifically refersin placesto the
Uniform Child Custody Jurisdiction Act which will become areference to this Act.
Second, the UAA requires that if anadoption is denied or set aside, the court isto
determine the child's custody. UAA 8 3-704. Those custody proceedings would be
subject to this Act. See Joan Heifetz Hollinger, The Uniform Adoption Act:
Reporter’s Ruminations, 30 Fam.L.Q. 345 (1996).

Children that are the subject of interstate placements for adoption or foster
care are governed by the Interstate Compact on the Placement of Children (ICPC).
The UAA 8 2-107 provides that the provisions of the compact, although not
jurisdictional, supply the governing rules for all children who are subject toit. As
stated in the Comments to that section: “Once a court exercises jurisdiction, the
| CPC helps determine the legality of an interstate placement.” For adiscussion of
the relationship between the UCCJA and the ICPC see J.D.S v. Franks, 893 P.2d
732 (Ariz. 1995).

Proceedings pertaining to the authorization of emergency medical care for
children are outside the scope of this Act since they are not custody determinations.
All States have procedures which allow the State to temporarily supersede parental
authority for purposes of emergency medical procedures. Those provisionswill
govern without regard to this Ad.
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SECTION 104. APPLICATION TO INDIAN TRIBES.

(@) A child-custody proceeding that pertainsto an Indian child as defined in
the Indian Child Welfare Act, 25 U.S.C. § 1901 et seq., is not subject to this[Ad]
to the extent that it is governed by the Indian Child Welfare Act.

[(b) A court of thisState shall treat atribe asif it were a Sate of the United
States for the purpose of applying [Articles] 1 and 2.]

[(c) A child-custody determination made by atribe under factual
circumstances in substantial conformity with thejurisdictional standards of this
[Act] must be recognized and enforced under [Article] 3.]

Comment

This section allows States the discretion to extend the terms of this Act to
Indian tribes by removing the brackes. The definition of “tribe” isfound at Section
102(16). This Act does not purport to legislate custody jurisdiction for tribal
courts. However, a Tribe could adopt this Act as enablinglegislation by simply
replacing references to “thisState” with “this Tribe.”

Subsection (a) is not bracketed. If the Indian Child Welfare Act requires
that a case be heard in tribal court, then its provisions determine jurisdiction.

SECTION 105. INTERNATIONAL APPLICATION OF [ACT].

(&) A court of this State shall treat aforeign country asif it were aState of
the United States for the purpose of applying [Articles] 1 and 2.

(b) Except as otherwise provided in subsection (c), a child-custody
determination made in aforeign country under fatual circumstances in substantial

conformity with the jurisdictional standards of this[Act] must be recognized and

enforced under [Article] 3.
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(c) A court of this State need not apply this[Act] if the child custody law of
aforeign courtry violatesfundamental principles of human rights.

Comment

The provisions of this Act have international application to child custody
proceedings and determinations of other countries. Another country will be treated
asif it were a State of the United States for purposes of applying Articles 1 and 2 of
thisAct. Custody determinations of other countries will be enforced if the facts of
the case indicate that jurisdiction was in substantial compliance with the
requirements of this Act.

In this section, the term “child-custody determination” should be interpreted
to include proceedings relating to custody or analogous institutions of the other
country. See generally, Article 3 of The Hague Convention on Jurisdiction,
Applicable Law, Recognition, Enforcement and Co-operation in Respect of
Parental Responsibility and Measures for the Protection of Children. 351.L.M.
1391 (1996).

A court of this Sate may refuse to apply this Act when the child custody
law of the other country violates basic principles relating to the protection of human
rights and fundamental freedoms. The same concept isfound in of the Section 20
of the Hague Convention on the Civil Aspects of International Child Abduction
(return of the child may be refused if this would not be permitted by the
fundamental principles of the requested State relating to the protection of human
rights and fundamental freedoms). In applying subsection (c), the court’s scrutiny
should be on the child custody law of the foreign country and not on other aspects
of the other legal system. This Act takes no position on what laws rdating to child
custody would violate fundamental freedoms. While the provision is atraditional
onein international agreements it isinvoked only in the most egregous cases.

This section is derived from Section 23 of the UCCJA.

SECTION 106. EFFECT OF CHILD-CUSTODY DETERMINATION. A
child-custody determination made by a court of this State that had jurisdiction
under this [Act] binds all persons who have been served in accordance with the
laws of this Sate or notified in accordance with Section 108 or who have submitted

to the jurisdiction of the court, and who have been given an opportunity to be heard.
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Asto those persons, the determination is conclusive asto all decided issues of law
and fact except to the extent the determination is modified.

Comment

No substantive changes have been made to this section which was Section
12 of the UCCJA.

SECTION 107. PRIORITY. If aquestion of existence or exercise of
jurisdiction under this[Act] israised in a child-custody proceeding, the question,
upon request of aparty, must be given priority on the calendar and handled
expeditiously.

Comment

No substantive change was made to this section which was Section 24 of the
UCCJA. Thesection is placed toward thebeginning of Article 1 to emphasize its
importance.

The language change from “case” to “ question” isintended to darify that it
isthe jurisdictional issue which must be expedited and not the entire custody case.
Whether the entire custody case should be given priority is amatter of local law.

SECTION 108. NOTICE TO PERSONS OUTSIDE STATE.

(@) Noticerequired for the exercise of jurisdiction when a person is outside
this State may begiven in amanner prescribed by the law of this Sate for service
of process or by the law of the Sate in which the service is made. Notice must be
given in amanner reasonably calculated to gve actual notice but may be by
publication if other means are not effective.

(b) Proof of service may be made in the manner prescribed by the law of

this State or by the law of the State in which the service is made.
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(c) Noticeisnot required for the exercise of jurisdiction with respect to a
person who submits to the jurisdiction of the court.

Comment

This section authorizes notice and proof of service to be made by any
method allowed by either the State which issues the notice or the State where the
noticeisreceived. This eliminates the need to specify the type of noticein the Act
and therefore the provisions of Section 5 of the UCCJA which specified how notice
was to be accomplished were eliminated. The change reflects an gpproach in this
Act to use local law to determine many procedural issues. Thus, service by
facsimileis permissibleif alowed by local rulein either Sate. In addition, where
special service or notice rules are available for some procedures, in either
jurisdiction, they could be utilized under this Act. For example, if acaseinvolves
domestic violence and the statute of either State would authorize notice to be served
by a peace officer, such service could be used under this Act.

Although Section 105 requires foragn countries to be treated as Sates for
purposes of this Ad, attorneys should be cautioned about serviceand noticein
foreign countries. Countries have their own rules on service which must usually be
followed. Attorneys should consult the Hague Convention on the Service Abroad
of Judicial and Extrgjudicial Documentsin Civil or Commercial Matters, 20 U.S.T.
36, T.I.LA.S. 6638 (1965).

SECTION 109. APPEARANCE AND LIMITEDIMMUNITY.

(a) A party to achild-custody proceeding, including a modification
proceeding, or a petitioner or respondent in a proceeding to enforceor register a
child-custody determination, is not subject to personal jurisdiction in this State for
another proceeding or purpose solely by reason of having participated, or of having
been physically present for the purpose of participating, in the proceeding.

(b) A person who is subject to personal jurisdiction in this State on abasis

other than physical presenceis not immune from service of processin this State. A
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party present in this State who is subject to the jurisdiction of another State is not
immune from service of process allowable under the laws of that Sate.

(c) The immunity granted by subsection (a) does not extend to civil
litigation based on acts unrelated to the participation in a proceeding under this
[Act] committed by an individual whilepresent in this Sate.

Comment

This section establishes a general principle that participation in a custody
proceeding does not, by itself, give the court jurisdiction over any issue for which
personal jurisdiction over the individual isrequired. The term “partidpate” should
be read broadly. For example, if jurisdiction is proper under Article 2, arespondent
in an original custody determination, or a party in a modification determination,
should be able to request custody without this constituting the seeking of
affirmative relief that would waive personal jurisdictional objections. Once
jurisdiction is proper under Article2, a party should not be placedin the dilemma
of choosing between seeking custody or proteding aright not to be subject to a
monetary judgment by acourt with no other relationship to the party.

This section is comparable to the immunity provision of UIFSA § 314. A
party who is otherwise not subject to personal jurisdiction can appear in a custody
proceeding or an enforcement action without being subject to the general
jurisdiction of the State by virtue of the appearance. Howevey, if the petitioner
would otherwise be subject to the jurisdiction of the State, appearing in a custody
proceeding or filing an enforcement proceedng will not provideimmunity. Thus,
if the non-custodial parent moves from the State that decided the custody
determination, that parent is still subject to the state’ s jurisdiction for enforcement
of child support if the child or an individual obligee continues to reside there. See
UIFSA 8 205. If the non-custodial parent returns to enforce the visitation aspects of
the custody determination, the Sate can utilize any appropriate means to collect the
back-due child support. However, the situation is different if both parties move
from State A after thedetermination, with the custodial parent and the child
establishing a new home State in State B, and the non-custodial parent moving to
State C. The non-custodial parent is not, at this point, subject to the jurisdiction of
State B for monetary matters. See Kulko v. Superior Court, 436 U.S. 84 (1978). If
the non-custodial parent comes into State B to enforce the visitation aspects of the
determination, the non-custodia parent is not subject to the jurisdiction of State B
for those proceedings and issues requiring personal jurisdiction by filing the
enforcement action.
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A party also isimmune from service of process during the time in the Sate
for an enforcement action except for those claims for which jurisdiction could be
based on contacts other than mere physical presence. Thus, when the non-custodial
parent comes into State B to enforce the visitation aspects of the decree, Sate B
cannot acquire jurisdiction over the child support aspects of the decree by serving
the non-custodial parent in the State. Cf. UIFSA 8§ 611 (personally serving the
obligor in the State of the residence of the obligee is not by itself a sufficient
jurisdictional basis to authorize a modification of child support). However, a party
who isin this Sate and subject to the jurisdiction of another State may be served
with process to appear in that Sate, if allowable under the laws of that State.

Asthe Commentsto UIFSA § 314 note, the immunity provided by this
sectionislimited. It does not provide immunity for civil litigation unrelated to the
enforcement action. For example, a party to an enforcement action is not immune
from service regarding a claim that involves an automobile accident occurring
while the party isin the State.

SECTION 110. COMMUNICATION BETWEEN COURTS.

(@) A court of this State may communicate with a court in another Sate
concerning a proceeding arising under this[Act].

(b) The court may alow the partiesto parti cipate in the communication. If
the parties are not able to participate in the communication, they must be given the
opportunity to present facts and legal arguments beforea decision on jurigdictionis
made.

() Communication between courts on schedules, calendars, court records,
and similar matters may occur without informing the parties. A record need not be
made of the communication.

(d) Except as otherwise provided in subsection (c), arecord must be made

of a communication under this section. The parties must be informed promptly of

the communi cation and granted access to the record.
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(e) For the purposes of this section, “record” means information tha is
inscribed on atangible medium or that is stored in an electronic or other medium
and isretrievabe in perceivable form.

Comment

This section emphasizes the role of judicial communications. It authorizes a
court to communicae concerning any proceeding arising under this Act. This
includes communication with foreign tribunals and tribal courts. Communication
can occur in many different ways such as by tdephonic conference and by on-line
or other electronic communication. The Act does not preclude any method of
communication and recognizes that there will be increasing use of modern
communication techniques.

Communication between courts is required under Sections 204, 206, and
306 and strongly suggested in goplying Section 207. Apart from those sections,
there may be less need under this Act for courts to communicate concerning
jurisdiction due to the prioritization of home state jurisdicdion. Communication is
authorized, however, whenever the court finds it would be helpful. The court may
authorize the parties to participate in the communication. However, the Act does
not mandate participation. Communicetion between courts is often difficult to
schedule and participation by the parties may be impractical. Phone calls often
have to be made after-hours or whenever the schedules of judges allow.

This section does require that a record be made of the conversation and that
the parties have access to that record in order to be informed of the content of the
conversation. The only exception to this requirement is when the communication
involves relatively inconsequential matters such as scheduling, calendars, and court
records. Included within thislatter type of communication would be matters of
cooperation between courts under Section 112. A record includes notes or
transcripts of a court reporter who listened to a conference call between the courts
an electronic recording of atelephone call, a memorandum or an eledronic record
of the communication between the courts, or a memorandum or an electronic record
made by a court after the communication.

The second sentence of subsection (b) protects the parties againg
unauthorized ex parte communications. The parties participation in the
communication may amount to a hearing if there is an goportunity to present facts
and jurisdictional arguments. However, absent such an opportunity, the
participation of the parties should not to be considered a substitute for a hearing and
the parties must be given an opportunity to fairly and fully present facts and
arguments on the jurisdictional issue before a determination is made. This may be

19



done through a hearing or, if appropriate, by affidavit or memorandum. The court
is expected to set farth the basis for its jurisdictional decision, including any court-
to-court communication which may have been afactor in the dedsion.

SECTION 111. TAKING TESTIMONY IN ANOTHER STATE.

(a) In addition to other procedures availableto a party, a party to a child-
custody proceeding may offer testimony of witnesses who are located in another
State, including testimony of the parties and the child, by deposition or other means
allowablein this Sate for testimony taken in another State. The court on its own
motion may order that the testimony of a person be taken in another State and may
prescribe the manner in which and the terms upon which the testimony is taken.

(b) A court of thisState may permit an individual residing in another Sate
to be deposed or totestify by telephone, audiovisual means, or other electronic
means before a designated court or at another location in that Sate. A court of this
State shall cooperate with courts of other States in designaing an appropriate
location for the deposition or testimony.

(c) Documentary evidence transmitted from another Sate to a court of this
State by technological means that do not produce an original writing may not be
excluded from evidence on an objection based on the means of transmission.

Comment
No substantive changes have been made to subsection (a) which was
Section 18 of the UCCJA.

Subsections (b) and (c) merely provide that modern modes of
communication are permissible in the taking of testimony and the transmittal of
documents. See UIFSA § 316.

20



SECTION 112. COOPERATION BETWEEN COURTS;
PRESERVATION OF RECORDS.

() A court of this State may request the appropriate court of another Sate
to:

(2) hold an evidentiary hearing;

(2) order a person to produce or give evidence pursuant to procedures of
that State;

(3) order that an evaluation be made with respect to the custody of a
child involved in apending proceeding;

(4) forward to the court of this State a certified copy of the transcript of
the record of the hearing, the evidence otherwise presented, and any evaluation
prepared in compliance with the request; and

(5) order a party to a child-custody proceeding or any person having
physical custody of the child to appear in the proceeding with or without the child.

(b) Upon request of a court of another State, a court of this State may hold a
hearing or enter an order described in subsection (a).

(c) Travel and other necessary and reasonable expenses incurred under
subsections (a) and (b) may be assessed against the parties according to the law of
this State.

(d) A court of thisState shall preserve the pleadings, orders, decrees,
records of hearings, evaluations, and other pertinent records with respect to a child-

custody proceeding until thechild attains 18 years of age. Upon appropriate request
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by acourt or law enforcement official of another State, the court shall forward a
certified copy of those records

Comment

This section isthe heart of judicia cooperation provision of thisAct. It
provides mechanisms for courts to cooperate with each other in order to decide
cases in an efficient manner without causing undue expense to the parties. Courts
may request assistance from courts of other Sates and may assist courts of other
States.

The provision on the assessment of costs for travd provided in the UCCJA
8§ 19 has been changed. The UCCJA provided that the costs may be assessed
against the parties or the State or county. Assessment of costs against a government
entity in a case where the government is not involved is inappropriate and therefore
that provision has been removed. In addition, if the State isinvolved asa party,
assessment of costs and expenses against the State must be authorized by other law.
It should be noted that the term “expenses’ means out-of-pocket costs. Overhead
costs should not be assessed as expenses.

No other substantive changes have been made. Theterm “socia study” as
used in the UCCJA was replaced with the modern term: “ custody evaluation.” The
Act does not take a position on the admissibility of a custody evaluation that was
conducted in another State. 1t merely authorizes a court to seek assistanceof, or
render assistance to, a court of another State.

This section combines the text of Sections 19-22 of the UCCJA.
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[ARTICLE] 2
JURISDICTION

SECTION 201. INITIAL CHILD-CUSTODY JURISDICTION.
() Except as otherwise provided in Section 204, a court of this Sate has
jurisdiction to make an initial child-custody determination only if:

(2) this State is the home State of the child on the date of the
commencement of the proceeding, or was the home Sate of the child within six
months before the commencement of the proceeding and the child is absent from
this State but a parent or person acting as a parent continues to live in this Sate;

(2) acourt of another Sate does not have jurisdiction under paragraph
(1), or acourt of the home State of the child has declined to exercise jurisdiction on
the ground that this State is the more appropriate forum under Section 207 or 208,
and:

(A) the child and the child’ s parents, or the child and at least one
parent or a person acting as a parent, have a significant connedion with this Sate
other than mere physical presence; and

(B) substantial evidence is available in this State concerning the
child’s care, protection, training, and personal rdationships,

(3) dl courts having jurisdiction under paragraph (1) or (2) have
declined to exerdse jurisdiction on the ground that acourt of this Sate is the more
appropriate forum to determine the custody of the child under Section 207 or 208;
or
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(4) no court of any other State would have jurisdiction under the criteria
specified in paragraph (1), (2), or (3).
(b) Subsection (@) isthe exclusive jurisdictional basis for making a child-
custody determination by a court of this Sate.
(c) Physical presence of, or personal jurisdiction over, a party orachildis
not necessary or sufficient to make a child-custody determination.

Comment

This section provides mandatory jurisdictional rules for the original child
custody proceeding. It generally continues the provisions of the UCCJA § 3.
However, there have been a number of changes to the jurisdictional bases.

1. Home Sate Jurisdiction. The jurisdiction of the home State has been
prioritized over other jurisdictional bases. Section 3 of the UCCJA provided four
independent and concurrent bases of jurisdiction. The PKPA provides that ful
faith and credit can only be given to an initial custody determination of a
“significant connection” State when there isno home State. This Act prioritizes
home state jurisdiction in the same manner as the PKPA thereby eliminating any
potential conflia between the two acts.

The six-month extended home state provision of subsection (a)(1) has been
modified slightly from the UCCJA. The UCCJA provided that homestate
jurisdiction continued for six months when the child had been removed by a person
seeking the child’s custody or for other ressons and a parent or a person acting as a
parent continues to reside in the home State. Under this Act, it is no longer
necessary to determine why the child has beenremoved. The onlyinquiry relates to
the status of the person left behind. This change provides a slightly more refined
home state standard than the UCCJA or the PKPA, which also requires a
determination that the child has been removed “ by a contestant or for other
reasons.” The scope of the PKPA’s provision is theoretically narrower than this
Act. However, the phrase “or for other reasons’ covers most fact situations where
the child is not in the home State and, therefore, the difference has no substantive
effect.

In another sense, the six-month extended home state jurisdiction provision
isthis Act is narrower than the comparable provision in the PKPA. The PKPA’s
definition of extended home State is more expansive because it applies whenever a
“contestant” remains in the home State. That class of individuals has been
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eliminated in this Act. This Act retainsthe original UCCJA classification of
“parent or person acting as parent” to define who must remain for a Sate to
exercise the six-month extended home state jurisdiction. This eliminates the
undesirable jurisdictional determinations which would occur as areault of differing
state substantive laws on visitation involving grandparents and others. For
example, if State A’ s law provided that grandparents could obtain visitation with a
child after the death of one of the parents, then the grandparents, who would be
considered “contestants’ under the PKPA, could file a proceeding within six
months after the remaining parent moved and have the case heard in Sate A.
However, if State A did not provide that grandparents could seek visitation under
such circumstances, the grandparents would not be considered “contestants’ and
State B where the child acquired a new home Sate would provide the only forum.
This Act bases jurisdiction on the parent and child or person acting as a parent and
child relationship without regard to grandparents or other potential seekers of
custody or visitation. Thereis no conflict with the broader provision of the PKPA.
The PKPA in § (¢)(1) authorizes States to narrow the scope of their jurisdiction.

2. Significant connection jurisdiction. Thisjurisdictional basis has been
amended in four particulars from the UCCJA. First, the “best interest” language of
the UCCJA has been eliminated. This phrase tended to create confusion between
the jurisdictional issue and the substantive custody determination. Since the
language was not necessary for the jurisdictional issue, it has been removed.

Second, the UCCJA based jurisdiction on the presence of a significant
connection between the child and the child’ s parents or the child and at least one
contestant. This Act requires that the significant connections be between the child,
the child’s parents or the child and a person acting as a parent.

Third, a significant connection State may assume jurisdiction only when
there is no home State or when the home State decides that the significant
connection State would be a more appropriate forum under Section 207 or 208.
Fourth, the determination of significant connections has been changed to eliminate
the language of “present or future care.” The jurisdictional determination should be
made by determining whether there is sufficient evidence in the State for the court
to make an informed custody determination. That evidence might relate to the past
aswell asto the “present or future.”

Emergency jurisdiction has beenmoved to a separae section. Thisisto
make it clear tha the power to protect a child in crisisdoes not include the power to
enter a permanent order for that child except as provided by that section.

Paragraph (8)(3) provides for jurisdiction when all States with jurisdiction
under paragraphs (a)(1) and (2) determine tha this State is a more appropriate
forum. The determination would haveto be made by all States with jurisdiction
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under subsection (a)(1) and (2). Jurisdiction would not exist under this paragraph
because the home State determined it is a more appropriate place to hea the case if
there is another State that could exercise significant connection jurisdiction under
subsection (a)(2).

Paragraph (g)(4) retains the concept of jurisdction by necessity asfound in
the UCCJA and in the PKPA. Thisdefault jurisdiction only occursif no other State
would have jurisdiction under subsections (a)(1) through (a)(3).

Subsections (b) and (c) clearly State the relationship between jurisdiction
under this Act and other forms of jurisdiction. Personal jurisdiction over, or the
physical presence of, a parent or the child is neither necessary nor required under
thisAct. In other words neither minimum contacts nor service within the Sateis
required for the court to have jurisdiction to make a custody determination.
Further, the presence of minimum contacts or service within the State does not
confer jurisdiction to make a custody determination. Subject to Section 204,
satisfaction of the requirements of subsection (@) is mandatory.

The requirements of this section, plus the notice and hearing provisions of
the Act, are dl that is necessary to satisfy due process. This Act, like the UCCJA
and the PKPA is based on Justice Frankfurter’ s concurrence in May v. Anderson,
345 U.S. 528 (1953). As pointed out by Professor Bodenheimer, the reporter for
the UCCJA, no “workable interstate custody law could be built around [Justice]
Burton’s plurality opinion ... . Bridgette Bodenheimer, The Uniform Child Custody
Jurisdiction Act: A Legidsative Remedy for Children Caught in the Conflict of
Laws, 22 Vand.L.Rev. 1207,1233 (1969). It should also be noted that since
jurisdiction to make a child custody determination is subject matter jurisdiction, an
agreement of the parties to confer jurisdiction on acourt that would nat otherwise
have jurisdiction under this Act isineffective.

SECTION 202. EXCLUSIVE, CONTINUING JURISDICTION.

(a) Except as othewise provided in Section 204, a court of this State which
has made a child-custody determination consistent with Section 201 or 203 has
exclusive, continuing jurisdiction over the determination until:

(1) acourt of this State determines that neither the child, nor the child

and one parent, nor the child and a person acting as a parent have a significant

connection with this State and that substantial evidenceis no longer avalablein
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this State concerning the child’s care, protection, training, and personal
relationships; or

(2) acourt of this State or a court of another State determines that the
child, the child’s parents, and any person acting as a parent do not presently reside
in this State.

(b) A court of thisState which has made a child-custody determination and
does not have exclusive, continuing jurisdiction under this section may modify that
determination only if it has jurisdiction to make an initial determination under
Section 201.

Comment

Thisisanew section addressing continuing jurisdiction. Continuing
jurisdiction was not specifically addressed in the UCCJA . Its absence causad
considerable confusion, particularly because the PKPA, 8 1738(d), requires other
States to give Full Faith and Credit to custody determinations made by the original
decree State pursuant to the decree State’ s continuing jurisdiction so long as that
State has jurisdiction under its own law and remains the residence of the child or
any contegant.

This section provides the rules of continuing jurisdiction and borrows from
UIFSA aswell asrecent UCCJA case law. The continuing jurisdiction of the
original decree State is exclusive. It continues until oneof two events ocaurs:

1. If aparent or a person acting as a parent remains in the original decree
State, continuing jurisdiction islost when neither the child, the child and aparent,
nor the child and a person acting as a parent continue to have a significant
connection with the original decree State and there is no longer substantial evidence
concerning thechild' s care, protection, training and personal rdations in that Sate.
In other words, even if the child has acquired a new home Sate, the original decree
State retains exclusive, continuing jurisdiction, so long as the general requisites of
the “substantial connection” jurisdiction provisions of Section 201 are met. If the
relationship between the child and the person remaining in the Sate with exclusive,
continuing jurisdiction becomes so attenuated that the court could no longer find
significant connections and substantial evidence, jurisdiction would nolonger exist.
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The use of the phrase “a court of this State” under subsection (a)(1) makesiit
clear that the original decree Sate is the sole determinant of whether jurisdiction
continues. A party seeking to modify acustody determination must obtain an order
from the original decree Sate stating that it no longer has jurisdiction.

2. Continuing jurisdiction is lost when the child, the child’s parents, and
any person acting as a parent no longer reside in the original decree Sate. The
exact language of subparagraph (a)(2) was the subject of considerable debate.
Ultimately the Conference sdtled on the phrasethat “a court of this State or a court
of another State determines that the child, the child’ s parents, and any person acting
as a parent do not presently reside in this Sate” to determine when the exclusive,
continuing jurisdiction of a State ended. The phrase is meant to beidentical in
meaning to the language of the PKPA which provides that full faith and aedit isto
be given to custody determinations made by a State in the exercise of its continuing
jurisdiction when that “ State remains the residence of ... .” The phraseis aso the
equivalent of the language “continues to reside” which occursin UIFSA 8§ 205(a)(1)
to determine the exclusive, continuing jurisdiction of the State that made a support
order. The phrase “remains the residence of” in the PKPA has been the subject of
conflicting case law. It istheintertion of this Act that paragraph (8)(2) of this
section means that the named persons no longer continue to actually live within the
State. Thus, unless a modification proceeding has been commenced, when the
child, the parents, and all persons acting as parents physically leave the State to live
elsewhere, theexclusive, continuing jurisdiction ceases.

The phrase “do not presently reside” is not used in the sense of atechnica
domicile. The fact that the original determination State still considers one parent a
domiciliary does not prevent it from losing exclusive, continuing jurisdiction after
the child, the parents, and all persons acting as parents have moved from the Sate.

If the child, the parents, and all persons acting as parents have dl left the
State which made the custody determination prior to the commencement of the
modification proceeding, considerations of waste of resources didate that a court in
State B, aswell asacourt in State A, can decide that State A has lost exclusive,
continuing jurisdiction.

The continuing jurisdiction provisions of this section are narrower than the
comparable provisions of the PKPA. That statute authorizes continuing jurisdiction
so long as any “contestant” remainsin the original decree State and that State
continues to have jurisdiction under its own law. This Act eliminates the contestant
classification. The Conference decided that a remaining grandparent or other third
party who claims aright to visitation, should not suffice to confer exclusive,
continuing jurisdiction on the State that made the original custody determination
after the departure of the child, the parents and any person acting as a parent. The
significant connection to the original decree State must relate to the child, the child
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and a parent, or the child and a person acting as a parent. This revision does not
present a conflict with the PKPA. The PKPA’sreferencein 8§ 1738(d) to

§ 1738(c)(1) recognizes that Sates may narrow the class of cases that would be
subject to exclusive, continuing jurisdiction. However, during the transition from
the UCCJA to this Act, some States may continue to base continuing jurisdiction on
the continued presence of a contestant, such as a grandparent. The PKFA will
require that such decisions be enforced. The problem will disappear as States adopt
this Act to replace the UCCJA.

Jurisdiction attaches at the commencement of aproceeding. If Sate A had
jurisdiction under this section at the time a modification proceeding was
commenced there, it would not be lost by all parties moving out of the Sate prior to
the conclusion of proceeding. State B would not have jurisdiction to hear a
modification unless State A decided that State B was more appropriate under
Section 207.

Exclusive, continuing jurisdiction is not reestablished if, after the child, the
parents, and all persons acting as parents leave the Sate, the non-custodial parent
returns. As subsection (b) provides, once a Sate has lost exclusive, continuing
jurisdiction, it can modify its own determination only if it has jurisdiction under the
standards of Section 201. If another Sate acquires exclusive continuing
jurisdiction under this section, then its orders cannot be modified even if this State
has once again become the home Sate of the child.

In accordance with the majority of UCCJA case law, the State with
exclusive, continuing jurisdiction may relinquish jurisdiction when it determines
that another State would be a more convenient forum under the principles of
Section 207.

SECTION 203. JURISDICTION TO MODIFY DETERMINATION.
Except as otherwise provided in Section 204, a court of this State may not modify a
child-custody determination made by a court of another State unless a court of this

State has jurisdiction to make an initial determination under Section 201(a)(1) or

(2) and:
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(2) the court of the other State determinesit no longer has exclusive,
continuing jurisdction under Section 202 or that a court of this State would be a
more convenient forum under Section 207; or

(2) acourt of this State or a court of the other State determines that the
child, the child's parents, and any person acting as a parent do not presently reside
in the other State.

Comment

This section complements Section 202 and is addressed to the court that is
confronted with a proceeding to modify a custody determination of another State. It
prohibits a court from modifying a custody determination made consistently with
this Act by a court in another Sate unless a court of that Sate determines that it no
longer has exclusive, continuing jurisdiction under Section 202 or that this State
would be amore convenient forum under Section 207. The modification Stateis
not authorized to determine that the original decree State has lost its jurisdiction.
The only exception is when the child, the child’ s parents, and any person acting &s a
parent do not presently reside in the other Sate. In other words, a court of the
modification State can determine that all parties have moved away from the original
State. The court of the modification State must have jurisdiction under the
standards of Section 201.

SECTION 204. TEMPORARY EMERGENCY JURISDICTION.

() A court of this State has temporary emergency jurisdiction if the child is
present in this Sate and the child has been abandoned or it is necessary in an
emergency to protect the child because the child, or asibling or parent of the child,
is subjected to or threatened with mistreatment or abuse.

(b) If thereis no previous child-custody determination that is entitled to be

enforced under this[Act] and a child-custody proceeding has not been commenced

inacourt of a State having jurisdiction under Sections 201 through 203, a child-

30



custody determination made under this section remainsin effect until an orde is
obtained from a court of a State having jurisdiction under Sections 201 through

203. If achild-custody proceeding has not been or is not commenced in acourt of a
State having jurisdiction under Sections 201 through 203, a child-custody
determination made under this section becomes afind determination, if it so
provides and this Sate becomes the home State of the child.

(c) If thereisaprevious child-custody determination that is entitled to be
enforced under this[Act], or a child-custody proceeding has been commenced in a
court of a State having jurisdiction under Sections 201 through 203, any order
issued by a court of this State under this section must specify in the order a period
that the court considers adequate to allow the person seeking an order to obtain an
order from the State having jurisdiction under Sections 201 through 203. The order
issued in this State remains in effect until an order is obtained from the other State
within the period specified or the period expires.

(d) A court of thisState which has been asked to make a child-custody
determination under this section, upon being informed that a child-custody
proceeding has been commenced in, or a child-custody determination has been
made by, a court of a State having jurisdiction under Sections 201 through 203,
shall immediately communicate with the other court. A court of this Sate whichis
exercising jurisdiction pursuant to Sections 201 through 203, upon being informed
that a child-custody proceeding has been commenced in, or a child-custody

determination has been made by, a court of another State under a statute similar to
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this section shall immediately communicate with the court of that Sate to resolve
the emergency, protect the safety of the parties and the child, and determine a
period for the duration of the temporary order.

Comment

The provisions of this section are an elaboration of what was formerly
Section 3(a)(3) of the UCCJA. It remains, as Professor Bodenheimer' s comments
to that section noted, “an extraordinary jurisdiction reserved for extraordinary
circumstances.”

This section codifies and clarifies several aspeds of what has become
common practice in emergency jurisdiction cases under the UCCJA and PKPA.
First, a court may take jurigdiction to protect the child even though it can claim
neither home State nor significant connection jurisdiction. Second, the duties of
States to recognize, enforce and not modify a custody determination of another
State do not take precedence over the need to enter atemporary emergency order to
protect the child.

Third, a custody determination made under the emergency jurisdiction
provisions of this section isatemporary order. The purpose of the order isto
protect the child until the State that has jurisdiction under Sections 201-203 enters
an order.

Under certain circumstances, however, subsection (b) provides that an
emergency custody determinati on may become afinal custody determination. If
there is no existing custody determination, and no custody proceedingisfiledina
State with jurisdiction under Sections 201-203, an emergency custody
determination magde under this section becomes afind determination, if it so
provides, when the State that issues the order becomes the home State of the child.

Subsection (c) is concerned with the temporary nature of the order when
there exists a prior custody order that is entitled to be enforced under this Act or
when a subsequent custody proceeding is filed in a Sate with jurisdiction under
Sections 201- 203. Subsection (c) allows the temporary order to remain in effect
only so long asis necessary for the person who obtained the determination under
this section to present a case and obtain an order from the State with jurisdiction
under Sections 201-203. That time period must be specified in the order. If thereis
an existing order by a State with jurisdiction under Sections 201-203, that order
need not be reconfirmed. The temporary emergency determination would lapse by
its own terms at the end of the specified period or when an order is obtained from
the court with jurisdiction under Sedions 202-203. The court with appropriate
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jurisdiction also may decide, under the provisions of 207, that the court that entered
the emergency order isin abetter position to address the safety of the person who
obtained the emergency order, or the child, and decline jurisdiction under Section
207.

Any hearing in the State with jurisdiction under Sections 201-203 on the
temporary emergency deiermination is subject to the provisionsof Sections 111 and
112. These sections facilitate the presentation of testimony and evidence taken out
of State. If there isaconcern that the person obtaining the temporary emergency
determination under this section would be in danger upon returning to the Sate
with jurisdiction under Sections 201-203, these provisions should be used.

Subsection (d) requires communication between the court of the Sate that is
exercising jurisdiction under this section and the court of another State that is
exercising jurisdiction under Sections 201-203. The pleading rules of Section 209
apply fully to determinations made under this section. Therefore, a person seeking
atemporary emergency custody determination is required to inform the court
pursuant to Section 209(d) of any proceeding concerning the child that has been
commenced elsewhere. The person commencing the custody proceeding under
Sections 201-203 is required under Section 209(a) to inform the court about the
temporary emergency proceeding. These pleading requirements are to be strictly
followed so that the courts are able to resolve the emergency, protect the safety of
the parties and the child, and determine a period for the duration of the temporary
order.

Relationship tothe PKPA. The definition of emergency has been
modified to harmonize it with the PK PA. The PKPA’s definition of emergency
jurisdiction does not use the term “neglect.” It defines an emergency as
“mistreatment or abuse.” Therefore “neglect” has been eliminated as abasis for the
assumption of temporary emergency jurisdiction. Neglect is so elastic a concept
that it could justify taking emergency jurisdiction in awide variety of cases. Under
the PKPA, if a State exercised temporary emergency jurisdiction based on afinding
that the child was neglected without a finding of mistreatment or abuse, the order
would not be entitled to federal enforcement in other States.

Relationship to Protective Order Proceedings. The UCCJA and the
PKPA were enacted long before the advent of state procedures on the use of
protective orders to alleviate problems of domestic violence. Issues of custody and
visitation often arise within the context of protective order proceedings since the
protective order is often invoked to keep one parent away from the other parent and
the children when there is athrea of violence. ThisAct recognizesthat a
protective order proceeding will often be the procedural vehicle for invoking
jurisdiction by authorizing a court to assume temporary emergency jurisdiction
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when the child’ s parent or sibling has been subjected to or threatened with
mistreatment or abuse.

In order for a protective order that contains a custody determination to be
enforceable in another Sate it must comply with the provisions of this Act and the
PKPA. Although the Violence Againg Women’'s Act (VAWA), 18 U.S.C. § 2265,
does provide an independent basis for the granting of full faith and aredit to
protective orders, it expressly excludes “custody” orders from the definition of
“protective order,” 22 U.S.C. § 2266.

Many States authorize the issuance of protective ordersin an emergency
without notice and hearing. This Act does not address the propriety of that
procedure. Itisleft tolocal law to determine the circumstances under which such
an order could be issued, and the type of notice that is required, in a case without an
interstate element. However, an order issued after the assumption of temporary
emergency jurisdiction is entitled to interstate enforcement and nonmodification
under this Act and the PKPA only if there has been noticeand a reasonable
opportunity to be heard as set out in Section 205. Although VAWA does require
that full faith and credit be accorded to ex parte protective ordersif notice will be
given and there will be a reasonable opportunity to be heard, it does not include a
“custody” order within the definition of “protective order.”

VAWA does play an important role in determining whether an emergency
exists. That Act requires acourt to give full faith and credit to a protective order
issued in another State if the order is made in accordance with the VAWA. This
would include those findings of fact contained in the order. When acourt is
deciding whether an emergency exists under this section, it may not relitigate the
existence of thosefactual findings.

SECTION 205. NOTICE; OPPORTUNITY TO BE HEARD; JOINDER.

(@) Before achild-custody determination is made under this[Act], notice
and an opportunity to be heard in accordance with the standards of Section 108
must be given to all persons entitled to notice under thelaw of this Sate asin child-
custody proceedings between residents of this State, any parent whose parental

rights have not been previously terminated, and any person having physical custody

of the child.
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(b) This[Act] does not govern the enforceability of a child-custody
determination made without notice or an opportunity to be heard.

(c) Theaobligation to join a party and the right to intervene as aparty in a
child-custody proceeding under this[Act] are governed by the law of this Sate asin
child-custody proceedings between residents of this Sate.

Comment

This section generally continues the notice provisions of the UCCJA.
However, it does not attempt to dictate who is entitled to notice. Local rulesvary
with regard to persons entitled to seek custody of achild. Therefore, this section
simply indicates that persons entitled to seek custody should receive notice but
leaves the rest of the determination to local law. Parents whose parental rights have
not been previously terminated and persons having physical custody of the child are
specifically mentioned as persons who must be given notice. The PKPA,

8 1738A(e), requires that they be given notice in order for the custody
determination to beentitled to full fath and credit unde that Act.

State laws also vary with regard to whether a court has the power to issue an
enforceable temporary custody order without notice and hearing in a case without
any interstate element. Such temporary orders may be enforceable, as against due
process objections, for a short period of time if issued as a protective order or a
temporary restraining order to protect a child from ham. Whether such orders are
enforceable locally is beyond the scope of this Act. Subsection (b) clearly provides
that the validity of such orders and the enforceability of such ordersis governed by
the law which authorizes them and not by this Act. Anorder isentitled to interstate
enforcement and nonmodification under this Act only if there has been notice and
an opportunity to be heard. The PKPA, 8 1738A(e), also requires that a custody
determination is entitled to full faith and credit only if there has been notice and an
opportunity to be heard.

Rules requiring joinder of people with an interest in the custody of and
visitation with a child also vary widely throughout the country. The UCCJA hasa
separate section on joinder of parties which has been eliminated. The issue of who
is entitled to intervene and who must be joined in a custody proceeding isto be
determined by local state law.

A sentence of the UCCJA 8§ 4 which indicated that persons outside the State

were to be given notice and an opportunity to be heard in accordance with the
provision of that Ad has been eliminaed as redundant.
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SECTION 206. SSIMULTANEOUS PROCEEDINGS.

(@) Except as othewise provided in Section 204, a court of this State may
not exercise its jurisdiction under this[article] if, at the time of the commencement
of the proceeding, a proceeding concerning the custody of the child has been
commenced in a court of another State having jurisdiction substantidly in
conformity with this [Act], unless the proceeding has been terminated or is stayed
by the court of the other State because a court of this Sate is a more convenient
forum under Section 207.

(b) Except as otherwise provided in Section 204, a court of this Sate,
before hearing a child-custody proceeding, shall examine the court documents and
other information supplied by the parties pursuant to Section 209. If the court
determines that achild-custody proceeding has been commenced in a court in
another State having jurisdiction substantially in accordance with this[Act], the
court of this Sate shall stay its proceeding and communicate with the court of the
other State. If the court of the State having jurisdiction substantially in accordance
with this[Act] does not determine that the court of this Sate is a more appropriate
forum, the court of this State shall dismissthe proceeding.

(c) Inaproceeding to modify a child-acustody determination, a court of this
State shall determine whether a proceeding to enforce the determination has been
commenced in another Sate. If aproceeding to enforce a child-austody

determination has been commenced in another Sate, the court may:
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(1) stay the proceeding for modification pending the entry of an order of
acourt of the other State enforcing, staying, denying, or dismissing the proceeding
for enforcement;

(2) enjoin the parties from continuing with the proceeding for
enforcement; or

(3) proceed with the modification under conditions it considers

appropriate.

Comment

This secti on represent s the remnants of the sl multaneous proceedings
provision of the UCCJA § 6. The problem of simultaneous proceedingsis no
longer asignificant issue. Most of the problems have been resolved by the
prioritization of home state jurisdiction under Section 201; the exclusive,
continuing jurisdiction provisions of Section 202; and the prohibitions on
modification of Section 203. If thereisahome Sate, there can be no exercise of
significant connection jurisdiction in an initial child custody determination and,
therefore, no simultaneous proceedings. If thereis a Sate of exclusive, continuing
jurisdiction, there cannot be another State with concurrent jurisdiction and,
therefore, no simultaneous proceedings. Of course, the home Sate, as well asthe
State with exclusive, continuing jurisdiction, could defer to another State under
Section 207. However, that decision is | eft entirely to the home State or the State
with exclusive, continuing jurisdiction.

Under this Act, the simultaneous proceedings problem will arise only when
there is no home State, no State with exclusive, continuing jurisdiction and more
than one significant connection State. For those cases, this sectionretains the “first
intime” rule of the UCCJA. Subsection (b) retains the UCCJA’s policy favoring
judicial communicaion. Communication between courtsisrequired wheniit is
determined that a proceeding has been commenced in another Sate.

Subsection (c) concerns the problem of simultaneous proceedings in the
State with modification jurisdiction and enforcement proceedings under Article 3.
This section authorizes the court with exclusive, continuing jurisdiction to stay the
modification proceeding pending the outcome of the enforcement proceeding, to
enjoin the parties from continuing with the enforcement proceeding, or to continue
the modification proceeding under such conditions as it determines are appropriate.
The court may wish to communicate with the enforcement court. However,
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communication is not mandatory. Although the enforcement Sate is required by
the PKPA to enforce according to its terms a custody determination made
consistently with the PKPA, that duty is subject to the decree bei ng modified by a
State with the power to do so under the PKPA. An order to enjoin the parties from
enforcing the decree is the equivalent of atemporary modification by a State with
the authority to do so. The concomitant provision addressed to the enforcement
court is Section 306 of this Act. That section requires the enforcement court to
communicate with the modification court in order to determine what action the
modification court wishes the enforcement court to take.

The term “pending” that was utilized in the UCCJA section on simultaneous
proceeding has been replaced. It has causad considerable confusion in the case law.
It has been replaced with the term * commencement of the proceeding” as more
accurately reflecting the policy behind this section. The latter term isdefined in
Section 102(5).

SECTION 207. INCONVENIENT FORUM.

(&) A court of this State which has jurisdiction under this [Act] to make a
child-custody determination may decline to exercise its jurisdiction a any timeiif it
determines that it is an inconvenient forum under the circumstances and that a court
of another State is a more appropriate forum. The issue of inconvenient forum may
be raised upon motion of a party, the court’s own motion, or request of another
court.

(b) Before degermining whether it is an inconvenient forum, a court of this
State shall consider whether it is appropriate for a court of another Sate to exercise
jurisdiction. For this purpose, the court shall allow the parties to submit
informati on and shall consider al relevant factors, i ncluding:

(1) whether domestic violence hasoccurred and islikely to continuein

the future and which State could best protect the parties and the child;

(2) the length of time the child has resided outside this State;
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(3) the distance between the court in this State and the court in the State
that would assume jurisdiction;

(4) the relativefinancial circumstances of the paties,

(5) any agreement of the parties as to which Sate should assume
jurisdiction;

(6) the nature and location of the evidence required to resolve the
pending litigation, including testimony of the child,;

(7) the ability of the court of each Sate to decide theissue expeditiously
and the procedures necessary to present the evidence; and

(8) the familiarity of the court of each Sate with the fadts and issuesin
the pending litigation.

(c) If acaurt of this Sate determines that it is an inconvenient forum and
that a court of another State is a more appropriate forum, it shall stay the
proceedings upon condition that a child-custody proceeding be promptly
commenced in another designated State and may impose any other condition the
court considers just and proper.

(d) A court of thisState may decline to exercise its jurisdiction under this
[Act] if achild-custody determination is incidental to an action for divorce or
another proceeding while still retaining jurisdiction over the divorce or other

proceeding.
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Comment

This section retains the focus of Section 7 of the UCCJA. It authorizes
courts to decide that another State isin a better position to make the custody
determination, taking into cons deration the rel ative circumstances of the parties. If
so, the court may defer to the other Sate.

The list of factors that the court may consider has been updated from the
UCCJA. Thelist isnot meant to be exclusive. Several provisions require
comment. Subparagraph (1) is concerned specifically with domestic violence and
other matters affecting the health and safety of the parties. For this purpose, the
court should determine whether the perties are located in different Sates because
one party isavictim of domestic violence or child abuse. 1f domestic violence or
child abuse has occurred, this factor authorizes the court to consider which State
can best protect the victim from further violence or abuse.

In applying subparagraph (3), courts should realize that distance concerns
can be alleviated by applying the communication and cooperation provisions of
Sections 111 and 112.

In applying subsection (7) on expeditious resolution of the controversy, the
court could consider the different procedural and evidentiary laws of the two Sates,
aswell astheflexibility of the court dockets. It also should consider the ability of a
court to arrive & a solution to all thelegal issues surrounding the family. 1f one
State has jurisdiction to decide both the custody and support issues, it would be
desirable to determine that State to be the most convenient forum. The sameistrue
when children of the same family live in different States. It would be inappropriae
to require parents to have custody proceedings in several Sates when one State
could resolve the custody of all the children.

Before determining whether to decline or retan jurisdiction, thecourt of this
State may communicate, in accordance with Section 110, with a court of another
State and exchange information pertinent to the assumption of jurisdiction by either
court.

There are two departures from Section 7 of the UCCJA. First, the court
may not simply dismiss the action. To do so would leave the casein limbo. Rather
the court shall stay the case and direct the parties to file in the Sate that has been
found to be the more convenient forum. The court is also authorized to impose any
other conditions it considers appropriate. This might include the issuance of
temporary custody orders during the time necessary to commence a proceeding in
the designated State, dismissing the case if the custody proceeding is not
commenced in the other State or resuming jurisdiction if a court of the other State
refuses to take the case.
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Second, UCCJA, 8§ 7(g) which allowed the court to assess fees and costsif it
was aclearly inappropriate court, has been eliminated. If acourt has jurisdiction
under this Act, it could not be a clearly inapprapriate court.

SECTION 208. JURISDICTION DECLINED BY REASON OF
CONDUCT.

() Except as otherwise provided in Section 204 [or by other law of this
State], if acourt of this State has jurisdiction under this [Act] because a person
seeking to invoke its jurisdiction has engaged in unjustifiable conduct, the court
shall decline to exercise its jurisdiction unless:

(1) the parents and all persons acting as parents have acquiesced in the
exercise of jurisdiction;

(2) acourt of the State otherwise having jurisdiction under Sections 201
through 203 determines that this Sate is a more appropriate forum under Section
207; or

(3) no court of any other State would have jurisdiction under the criteria
specified in Sections 201 through 203.

(b) If acout of this Sate declinesto exercise itsjurisdiction pursuant to
subsection (@), it may fashion an appropriate remedy to ensure the safety of the
child and prevent arepetition of the unjustifiable conduct, including staying the
proceeding until a child-custody proceeding is commenced in a court having
jurisdiction under Sections 201 through 203.

(c) If acourt dismisses a petition or stays a proceeding because it declines

to exercise its juridiction pursuant to subsection (a), it shall assess against the party
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seeking to invoke its jurisdiction necessary and reasonable expenses including
costs, communication expenses, attorney’s fees, investigative fees, expenses for
witnesses, travd expenses, and child care during the course of the proceedings,
unless the party from whom fees are sought establishes that the assessment would
be clearly inappropriate. The court may not assess fees, costs, or expenses against
this State unless authorized by law other than this [Act].

Comment

The “Clean Hands" section of the UCCJA has been truncated in this Act.
Since thereis no longer amultiplicity of jurisdictions which could take cognizance
of a child-custody proceeding, thereisless of a concern that one parent will take the
child to another jurisdiction in an attempt to find a more favorable forum. Most of
the jurisdictional problems generated by abducting parents should be solved by the
prioritization of home State in Section 201; the exclusive, continuing jurisdiction
provisions of Section 202; and the ban on modification in Section 203. For
example, if aparent takes the child from the home State and seeks an original
custody determination elsewhere, the stay-at-home parent has six monthsto filea
custody petition under the extended home state jurisdictional provision of Section
201, which will ensure that the case is retained in the home State. If a petitioner for
amodification determination takes the child from the State that issued the original
custody determination, another Sate cannot assume jurisdiction as long at the first
State exercises exclusive, continuing jurisdiction.

Nonetheless, there are still a number of cases where parents, or their
surrogates, act in a reprehensible manner, such as removing, secreting, retaining, or
restraining the child. This section ensures that abducting parents will not receive an
advantage for their unjustifiable conduct. If the conduct that creates the jurisdiction
isunjustified, courts must decline to exercise jurisdiction that is inappropriately
invoked by one of the parties. For example, if one parent abducts the child pre-
decree and establishes a new home Sate, that jurisdiction will decline to hear the
case. There are exceptions. If the other party has acquiesced in the court’s
jurisdiction, the court may hear the case. Such acquiescence may occur by filing a
pleading submitting to the jurisdiction, or by not filing in the court that would
otherwise have jurisdiction under this Act. Similarly, if the court that would have
jurisdiction finds that the court of this State is a more appropriate forum, the court
may hear the case.
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This section applies to those situations where jurisdiction exists because of
the unjustified conduct of the person seeking to invoke it. If, for example, a parent
in the State with exclusive, continuing jurisdiction under Section 202 has either
restrained the child from visiting with the other parent, or has retained the child
after visitation, and seeks to modify the decree, this section in inapplicable. The
conduct of restraining or retaining the child did not create jurisdiction. Jurisdiction
existed under this Act without regard to the parent’s conduct. Whether a court
should decline to hear the parent’ s request to modify is a matter of local law.

The focus in this section is on the unjustified conduct of the person who
invokes the jurisdiction of the court. A technical illegality or wrong is insufficient
to trigger the applicability of thissection. Thisis particularly important in cases
involving domesticviolence and child abuse. Domestic violence victims should
not be charged with unjustifiable conduct for conduct that occurred in the process
of fleeing domestic violence, even if their conduct istechnically illegal. Thus, if a
parent flees with a child to escapedomestic violenceand in the process violates a
joint custody decree, the case should not be automatically dsmissed under this
section. An inquiry must be made into whether the flight was justified under the
circumstances of the case. However, an abusive parent who seizes the child and
flees to another State to establish jurisdiction has engaged in unjustifiable conduct
and the new State must decline to exercise jurisdiction under this section.

Subsection (b) authorizes the court to fashion an appropriate remedy for the
safety of the child and to prevent arepetition of the unjustified conduct. Thus, it
would be appropriate for the court to notify the other parent and to provide for
foster care for the child until the child is returned to the other parent. The court
could also stay the proceeding and require that a custody proceeding be indituted in
another State that would have jurisdiction under this Act. It should be noted that
the court is not making aforum non conveniens analysisin this section. If the
conduct is unjustifiable, it must decline jurisdiction. It may, however, retain
jurisdiction until acustody proceeding is commenced in the appropriate tribunal if
such retention is necessary to prevent arepetition of the wrongful conduct or to
ensure the safety of the child.

The attorney’ s fee standard for this section is patterned after the
International Child Abduction Remedies Act, 42 U.S.C. § 11607(b)(3). The

assessed costs and fees are to be paid to the respondent who established that
jurisdiction was based on unjustifiable conduct.

SECTION 209. INFORMATION TO BE SUBMITTED TO COURT.
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(@) [Subject to [locd law providing for the confidentiality of procedures,
addresses, and other identifying information], in] [In] a child-custody proceeding,
each party, initsfirst pleading or in an attached affidavit, shall give information, if
reasonably ascertainable, under oath as to the child’' s present address or
whereabouts, the places where the child has lived during the last five years, and the
names and present addresses of the persons with whom the child has lived during
that period. The pleading or affidavit must state whether the party:

(1) has participated, as a party or witness or in any other capacity, in any
other proceeding concerning the custody of or visitation with the child and, if so,
identify the court, the case number, and the date of the child-custody determination,
if any;

(2) knows of any proceeding that could affect the current proceedi ng,
including proceedings for enforcement and proceedings relaing to domestic
violence, protective orders, termination of parental rights, and adoptions and, if so,
identify the court, the case number, and the nature of the proceeding; and

(3) knows the names and addresses of any person not a party to the
proceeding who has physical custody of the child or claims rights of legal custody
or physical custody of, or visitation with, the child and, if so, the names and
addresses of those persons.

(b) If the information required by subsection (@) is not furnished, the court,
upon motion of a party or its own motion, may stay the proceeding until the

information is furnished.
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(c) If the declaration as to any of the items described in subsection (a)(1)
through (3) isin the affirmative, the declarant shall give additional information
under oath as required by thecourt. The court may examine the parties under ceth
asto details of the information furnished and other matters pertinent to the court’s
jurisdiction and the disposition of the case.

(d) Each party has a continuing duty to inform the court of any proceeding
in this or any other Sate that could affect the current proceedi ng.

[(e) If aparty allegesin an affidavit or a pleading under oath that the health,
safety, or liberty of aparty or child would be jeopardized by disclosure of
identifyinginformation, the information must be sealed and may not be disclosed to
the other party or the public unless the court orders the disclosure to be made after a
hearing in which the court takes into considerationthe health, safety, or liberty of
the party or child and determines that the disclosureisin the interest of justice.]

Comment

The pleading requirements from Section 9 of the UCCJA are generally
carried over into this Act. However, the information is made subject to local law
on the protection of names and other identifying information in certain cases. A
number of States have enacted laws relatingto the protection of victimsin domestic
violence and child abuse cases which provide for the confidentiality of victims
names, addresses, and other information. These procedures must be followed if the
child-custody proceeding of the Sate requires thar applicability. See, e.g.,
California Family Law Code § 3409(a). If a State does not have local law that
provides for protecting names and addresses, then subsection (€) or asimilar
provision should be adopted. Subsection (€) is based on the National Council of
Juvenileand Family Court Judge's, Modd Code on Domestic and Family Violence
8 304(c). There are other models to choose from, in particular UIFSA § 312.

In subsection (a)(2), the term “ proceedings” should be read broadly to

include more than custody proceedings. Thus if one parent was being criminally
prosecuted for child abuse or custodia interference, those proceedings should be
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disclosed. If the child is subject to the Interstate Compact on the Placement of
Children, facts relating to compliance with the Compact should be disclosed in the
pleading or affidavit.

Subsection (b) has been added. It authorizes the court to stay the
proceeding until the information required in subsection (@) has been disclosed,
although failure to provide the information does not deprive the court of
jurisdiction to hear the case. This follows the majority of jurisdictions which held
that failure to comply with the pleading requirements of the UCCJA did not deprive
the court of jurisdiction to make a custody determination.

SECTION 210. APPEARANCE OF PARTIESAND CHILD.

(@) Inachild-custody proceeding in this State, the court may order a party
to the proceedingwho is in this Sate to appear before the court in person with or
without the child. The court may order any person who isin this Sate and who has
physical custody or control of the child to appear in person with the child.

(b) If aparty to a child-custody proceeding whose presence is desired by the
court is outside this State, the court may order that a notice given pursuant to
Section 108 include a statement directing the party to appear in person with or
without the child and informing the party that failure to appear may result in a
decision adverseto the party.

(c) The court may enter any orders necessary to ensure the safety of the
child and of any person ordered to appear under this section.

(d) If aparty to achild-custody proceeding who is autside this Sateis

directed to appear under subsection (b) or desires to appear personally before the

court with or without the child, the court may require another party to pay
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reasonable and necessary travel and other expenses of the party so appearing and of

the child.

Comment

No major changes have been made to this section which was Section 11 of
the UCCJA. Language was added to subsection (a) to authorize the court to require
anon-party who has physical custody of the child to produce the child.

Subsection (c) authorizes the court to enter orders providing for the safety of
the child and the person ordered to appear with the child. If safetyisamajor
concern, the court, as an aternative to ordering a party to appear with the child,
could order and arrange for the party’ s testimony to be taken in another Sate under
Section 111. This alternative might be important when there are safety concerns
regarding requiring victims of domestic violence or child abuse to travel to the
jurisdiction where the abuser resdes.
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[ARTICLE] 3
ENFORCEMENT

SECTION 301. DEFINITIONS. Inthis[aticle]:

(1) “Petitioner” means a person who seeks enforcement of an order for
return of achild under the Hague Convention on the Civil Aspects of International
Child Abduction or enforcement of a child-custody determination.

(2) “Respondent” means a person against whom a proceeding has been
commenced for enforcement of an order for return of a child under the Hague
Convention on the Civil Aspects of International Child Abduction or enforcement
of achild-custody determination.

Comment

For purposes of this article, “petitioner” and “respondent” are defined. The
definitions clarify certain aspects of the natice and hearing sections.

SECTION 302. ENFORCEMENT UNDER HAGUE CONVENTION.
Under this[articlg acourt of this Sate may enforce an order for the retum of the
child made under the Hague Convention on the Civil Aspects of International Child
Abduction asif it were a child-custody determination.

Comment

This section applies the enforcement remedies provided by this article to
orders requiring the return of a child issued under the authority of the International
Child Abduction Remedies Act (ICARA), 42 U.S.C. § 11601 et seg., implementing
the Hague Convention on the Civil Aspects of International Child Abduction.
Specific mention of ICARA proceedings is necessary because they often occur prior
to any formal custody determination. However, the need for a speedy enforcement
remedy for an order to return the child isjust as necessary.
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SECTION 303. DUTY TO ENFORCE.

(@) A court of this State shall recognize and enforce a child-custody
determination of a court of another Sate if the latter court exercised jurisdiction in
substantial conformity with this[Act] or the determination was made under factual
circumstances meeting the jurisdictional standards of this[Act] and the
determination has not been madified in accordance with this[Act].

(b) A court of thisState may utilize any remedy available under other law
of this State to enforce a child-custody determination made by a court of another
State. The remedies provided in this [article] are cumulative and do not affect the
availability of other remediesto enforce a child-custody determination.

Comment

This section is based on Section 13 of the UCCJA which contained the
basic duty to enforce. The languageof the original section has been retained and
the duty to enforce is generally the same.

Enforcement of custody determinations of issuing Statesis also required by
federal law in the PKPA, 28 U.S.C. § 1738A(a). The changes madein Article 2 of
this Act now make a State’ s duty to enforce and not modify achild custody
determination of another State consistent with the enforcement and
nonmodification provisions of the PKPA. Therefore custody determinations made
by a State pursuant to the UCCJA that would be enforceable under the PKPA will
generally be enforced under this Act. However, if a State custody determination
made pursuant to the UCCJA would not be enforceable under the PKPA, it will
aso not be enforceable under this Act. Thusa custody determination made by a
“significant connection” jurisdiction when there is a home Sate is not enforceable
under the PKPA regardless of whether a proceeding was ever commenced in the
home State. Even though such a determination would be enforceable under the
UCCJA with its four concurrent bases of jurisdiction, it would not be enforceable
under thisAct. Thiscarries out the policy of the PKPA of strongly discouraging a
State from exercising its concurrent “significant connection” jurisdiction under the
UCCJA when another State could exercise “home state” jurisdiction.

49



This section aso incorporates the concept of Section 15 of the UCCJA to
the effect that a custody determination of another Sate will be enforced in the same
manner as a custody determination made by a court of this Sate. Whatever
remedies are available to enforce alocal determination can be utilized to enforce a
custody determination of another Sate. However, it remains a custody
determination of the State that issued it. A child-custody determination of another
State is not subject to modification unless the State would have jurisdiction to
modify the determination under Article 2.

The remedies provided by this article for the enforcement of acustody
determination will normally be used. This article does not detract from other
remedies available under other local law. Thereis often aneed for a number of
remedies to ensure that a child-custody determination is obeyed. If other remedies
would easily facilitate enforcement, they are still available. The petitioner, for
example, can gtill cite the respondent for contempt of court or file atort claim for
intentional interference with cudodia relations if those remedies ae available
under local law.

SECTION 304. TEMPORARY VISITATION.

() A court of this State which does not have jurisdiction to modify a child-

custody determination, may issue atemporary order enforcing:

(1) avisitation schedule made by a court of another Sate; or

(2) the visitation provisions of a child-custody determination of another
State that does not provide for a specific visitation schedule.

(b) If acout of this State makes an order under subsedtion (a)(2), it shdl
specify in the order a period that it considers adequate to allow the petitioner to
obtain an order from a court havingjurisdiction under the criteria specified in

[Article] 2. The order remainsin effect until an order is obtained from the other

court or the period expires.
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Comment

This section authorizes a court to issuea temporary order if it is necessary to
enforce visitation rights without violating the rules on nonmodification contained in
Section 303. Therefore, if there is a visitation schedule provided in the custody
determination that was made in accordance with Article 2, a court can issue an
order under this section implementing the schedule. An implementing order may
include make-up or substitute visitation.

A court may also issue atemporary order providing for vigtation if
visitation was authorized in the custody determination, but no specific schedule was
included in the custody determination. Such an order could include a substitution
of a specific visitation schedule for *reasonable and seasonable.”

However, a court may not, under subsection (a)(2) provide for a permanent
changein visitation. Therefore, requests for a permanent changein the visitation
schedule must be addressed to the court with exclusive, continuing jurisdiction
under Section 202 or modification jurisdiction under Section 203. Asunder
Section 204, subsection (b) of this section requires that the temporary visitation
order stay in effect only long enough to allow the person who obtained the order to
obtain a permanent modification in the State with appropriate jurisdiction under
Article 2.

SECTION 305. REGISTRATION OF CHILD-CUSTODY
DETERMINATION.

(&) A child-custody determination issued by acourt of another State may be
registered in this State, with or without a simultaneous request for enforcement, by
sending to [the appropriate court] inthis State:

(1) aletter or other document requesting registration;

(2) two copies, including one certified copy, of the determination sought
to be registered, and a statement under penalty of pejury that to the best of the
knowledge and belief of the person seeking registration the order has not been

modified; and
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(3) except as othewise provided in Section 209, the name and address
of the person seeking registration and any parent or person acting as a parent who
has been awarded custody o visitation in the child-custody determination sought to
be registered.

(b) On receipt of the documents required by subsection (@), the registering
court shall:

(1) cause the determination to be filed as aforeign judgment, together
with one copy of any accompanying documents and infarmation, regardless of their
form; and

(2) serve notice upon the persons named pursuant to subsection (a)(3)
and provide them with an opportunity to contest the reg stration in accordance with
this section.

(c) The notice required by subsection (b)(2) must state that:

(1) aregistered determination is enforceable as of the date of the
registration in the same manner as a determination issued by a court of this Sate;

(2) ahearingto contest the validty of the registered determination must
be requested within 20 days after service of notice; and

(3) failure to contest the registration will result in confirmation of the
child-custody determination and preclude further contest of tha determination with
respect to any matter that could have been asserted.

(d) A person seeking to contest thevalidity of aregistered order must

request a hearing within 20 days after serviceof the notice. At that hearing, the
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court shall confirm the registered order unless the person contesting registration
establishes that:

(1) theissuing court did not have jurisdiction under [Article] 2;

(2) the child-custody determination sought to be registered has been
vacated, stayed, or modified by acourt having jurisdiction to do so under [Articl€]
2; or

(3) the person contesting registration was entitled to notice, but notice
was not given in accordance with the standards of Section 108, in the proceedings
before the court that issued the order for which registration is sought.

(e) If atimely request for ahearing to contest the validity of the registration
is not made, the registration is confirmed as a matter of law and the person
requesting registration and all persons served must be notified of the confirmation.

(f) Confirmation of aregistered order, whether by operation of law or after
notice and hearing, precludes further contest of the order with respect to any matter
that could have been asserted at the time of registration.

Comment

This remainder of this article provides enforcement mechanisms for
interstate child custody determinations.

This section authorizes a simple registration procedure that can be usad to
predetermine the enforceability of a custody determingtion. It pardlelsthe process
in UIFSA for the registration of child support orders. It should be as much of an
aid to pro se litigants as the registration procedure of UIFSA.

A custody determination can be registered without any accompanying
request for enforcement. This may be of significant assistance in international
cases. For example, the custodial parent under aforeign custody order can receive
an advance determination of whether that order would be recognized and enforced
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before sending the child to the United States for visitation. Article 26 of the 1996
Hague Convention on Jurisdiction, Applicable Law, Recognition and Cooperation
in Respect of Parental Responsibility and Measures for the Protection of Children,
351.L.M. 1391 (1996), requires those Sates which accede to the Convention to
provide such a procedure.
SECTION 306. ENFORCEMENT OF REGISTERED

DETERMINATION.

() A court of this State may grant any relief normally available under the
law of this Sateto enforce a regi stered chil d-custody determinati on made by a
court of another State.

(b) A court of thisState shall recognize and enforce, but may not modify,
except in accordance with [Article] 2, aregistered child-custody determination of a

court of another State.

Comment

A registered child-custody determination can be enforced asif it wasa
child-custody determination of this State. However, it remains a custody
determination of the State that issued it. A registered custody orde is not subject to
modification unless the State would have jurisdiction to modify the order under
Article 2.

SECTION 307. SSMULTANEOUS PROCEEDINGS. If aproceeding for
enforcement under this[article] is commenced in a court of this Sate and the court
determines that a proceeding to modify the determination is pending in a court of

another State having jurisdiction to modify the determination under [Article] 2, the

enforcing court shall immediately communicate with the modifying court. The
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proceeding for enforcement continues unless the enforcing court, after consultation
with the modifying court, stays or dismi sses the proceeding.

Comment

The pleading rules of Section 308, require the parties to disclose any
pending proceadings. Normally, an enforcement proceeding will take precedence
over amodification action since the PKPA requires enforcement of child custody
determinations made in accordance with itsterms. However, the enforcement court
must communicate with the modification court in order to avoid duplicative
litigation. The courts might decide that the court with jurisdiction under Article 2
shall continue with the modification action and stay the enforcement proceeding.
Or they might decide that the enforcement proceeding shall go forward. The
ultimate decision rests with the court having exclusive, continuing jurisdiction
under Section 202, or if there is no State with exclusive, continuing jurisdiction,
then the decision rests with the State that would have jurisdiction to modify under
Section 203. Therefore, if that court determines that the enforcement proceeding
should be stayed or dismissed, the enforcement court should stay or dismissthe
proceeding. If the enforcement court does not do so, the court with exclusive,
continuing jurisdiction under Section 202, or with modification jurisdiction under
Section 203, could enjoin the parties from continuing with the enforcement
proceeding.

SECTION 308. EXPEDITED ENFORCEMENT OF CHILD-CUSTODY
DETERMINATION.

(a) A petition under this[article] must beverified. Certified copies of all
orders sought to be enforced and of any order confirming registration must be
attached to the petition. A copy of acertified copy of an order may be attached
instead of the original.

(b) A petition for enforcement of a child-custody determination must state:

(1) whether the court that issued the determination identified the
jurisdictional bassit relied upon in exercising jurisdidion and, if so, wha the basis

was,
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(2) whether the determination for which enforcement is sought has been
vacated, stayed, or modified by a court whose dedsion must be enforced under this
[Act] and, if so, identify the court, the case number, and the nature of the
proceeding;

(3) whether any proceeding has been commenced that could affect the
current proceeding, including proceedings relating to domestic violence protective
orders, terminaion of parental rights, and adoptions and, if so, identify the court,
the case number, and the nature of the proceeding;

(4) the present physical address of the child and the respondent, if
known;

(5) whether relief in addition to the immediate physical custody of the
child and attorney’ s feesis sought, including a request for assistance from [law
enforcement officials] and, if so, therelief sought; and

(6) if the child-custody determination has been registered and confirmed
under Section 305, the date and place of registration.

(c) Upon thefiling of a petition, the court shall issue an order directing the
respondent to appear in person with or without the child at a hearing and may enter
any order necessary to ensure the safety of the parties and the child. The hearing
must be held on the next judicial day after serviceof the order unlessthat dateis
impossible. In that event, the court shall hold the hearing on the first judicial day

possible. The court may extend the date of hearing at the request of the petitioner.
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(d) An order issued under subsection (c) must state the time and place of
the hearing and advise the respondent that at the hearing the court will order that
the petitioner may take immediate physical custody of the child and the payment of
fees, costs, and expenses under Section 312, and may schedule a hearing to
determine whether further relief is appropriate, unless the respondent appears and
establishes that:

(2) the child-custody determination has not been registered and
confirmed under Section 305 and thé:

(A) theissuing court did not have jurisdiction under [Article] 2;

(B) the child-custody determination for which enforcement is sought
has been vacated, stayed, or modified by a court having jurisdiction to do so under
[Article] 2; or

(C) the respondent was entitled to natice, but notice was not given in
accordance with the standards of Section 108, in the proceedings before the court
that issued the order for which enforcement is sought; or

(2) the child-custody determination for which enforcement is sought wes
registered and confirmed under Section 304, but has been vacated, stayed, or
modified by a court of a Sate having jurisdiction to do so under [Article] 2.

Comment

This section provides the normal remedy that will beused in interstate
cases: the production of the child in a summary, remedial process based on habeas
corpus.

The petition is intended to provide the court with as much information as
possible. Attaching certified copies of all orders sought to be enforced allows the
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court to have the necessary information. Most of the information relates to the
permissible scope of the court’sinquiry. The petitioner has the responsibility to
inform the court of all proceedings that would affect the current enforcement action.
Specific mention is made of certain proceedings to ensure that they are disclosed.

A “procedure relating to domestic violence” includes not only protective order
proceedings but also criminal prosecutions for child abuse or domestic violence.

The order requires the respondent to appear at a hearing on the next judicial
day. Theterm “next judicia day” in this section means the next day when ajudge
is at the courthouse. At the hearing, the court will order the child to be delivered to
the petiti oner unless the respondent is prepared to assert that the issuing State
lacked jurisdiction, that notice was not given in accordance with Section 108, or
that the order sought to be enforced has been vacated, modified, or stayed by a court
with jurisdiction to do so under Article 2. The court is also to order payment of the
fees and expenses set out in Section 312. The court may set another hearing to
determine whether additional relief available under this state’ s law should be
granted.

If the order has been registered and confirmed in accordance with Section
304, the only defense to enforcement is that the order has been vacated, stayed or
modified since theregistration proceeding by a court with jurisdiction to do so
under Article 2.
SECTION 309. SERVICE OF PETITION AND ORDER. Except as
otherwise provided in Section 311, the petition and order must be served, by any
method authorized [by the law of this State], upon respondent and any person who

has physical custody of the child.

Comment

In keeping with other sections of this Act, the question of how the petition
and order should be served isleft to local law.

SECTION 310. HEARING AND ORDER.
() Unlessthe court issues atemporary emergency order pursuant to

Section 204, upon afinding that a petitioner is entitled to immediate physical
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custody of the child, the court shall order that the petitioner may take immediate
physical custody of the child unless the regpondent establishes that:

(1) the child-custody determination has not been registered and
confirmed under Section 305 and thé:

(A) theissuing court did not have jurisdiction under [Article] 2;

(B) the child-custody determination for which enforcement is sought
has been vacated, stayed, or modified by a court of a State having jurisdiction to do
so under [Article] 2; or

(C) the respondent was entitled to natice, but notice was not given in
accordance with the standards of Section 108, in the proceedings before the court
that issued the order for which enforcement is sought; or

(2) the child-custody determination for which enforcement is sought wes
registered and confirmed under Section 305 but has been vacated, stayed, or
modified by a court of a State having jurisdiction to do so under [Article] 2.

(b) The court shall award the fees, costs, and expenses authorized under
Section 312 and may grant additional relief, including a request for the assistance of
[law enforcement officials], and set a further hearing to determine whether
additional relief is appropriate.

(c) If aparty called to testify refuses to answer on the ground that the
testimony may be self-incriminating, the court may draw an adverse inference from

therefusal.

59



(d) A privilege against disclosure of communications between spouses and
adefense of immunity based on the relationship of husband and wife or parent and
child may not be invoked in a proceeding under this[article].

Comment

The scope of inquiry for the enforcing court is quite limited. Federal law
requires the court to enforce the custody determination if the issuing state’s decree
was rendered in compliance with the PKPA. 28 U.S.C. § 1738A(a). ThisAct
requires enforcement of custody determinations tha are made in conformity with
Article 2'sjurisdictional rules.

The certified copy, or acopy of the certified copy, of the custody
determination entitling the petitioner to the child is primafacie evidence of the
issuing court’ s jurisdiction to enter the order. If the order is onethat is entitied to
be enforced under Article 2 and if it has been violated, the burden shifts to the
respondent to show that the custody determination is nat entitled to enforcement.

It is a defense to enforcement that another jurisdiction has issued a custody
determination that is required to be enforced under Article 2. An exampleiswhen
one court has based its original custody determination on the UCCJA § 3(a)(2)
(significant connections) and another jurisdiction has rendered an original custody
determination based on the UCCJA § 3(a)(1) (home State). When this occurs,
Article 2 of this Act, aswell asthe PKPA, mandate that thehome state
determination be enforced in all other Sates, including the Sate that rendered the
significant connections determination.

Lack of notice in accordance with Section 108 by a person entitled to notice
and opportunity to be heard at theoriginal custody determination is adefenseto
enforcement of the custody determination. The scope of the defense under this Act
is the same as the defense would be under the law of the Sate that issued the
notice. Thus, if the defense of lack of notice would not be available under local law
iIf the respondent purposely hid from the petitioner, took deliberate steps to avoid
service of process or elected nat to participate inthe initial proceedings, the defense
would aso not be available under this Act.

There are no other defenses to an enforcement action. If the child would be
endangered by the enforcement of acustody or visitation order, there may be a basis
for the assumption of emergency jurisdiction under Section 204 of this Act. Upon
the finding of an emergency, the court issues atemporary order and directs the
parties to proceed either in the court that is exercising continuing jurisdiction over
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the custody proceeding under Section 202, or the court that would have jurisdiction
to modify the custody determination under Section 203.

The court shall determine at the hearing whether fees should be awarded
under Section 312. If so, it should arder them paid. The court may determine if
additional relief is appropriate, including requesting law enforcement officers to
assist the petitioner in the enforcement of the order. The court may set a hearing to
determine whether further relief should be granted.

The remainder of this section is derived from UIFSA § 316 with regard to
the privilege of self-incrimination, spousal privileges, and immunities. Itis
included to keep parallel the procedures for child support and child custody
proceedings to the extent possible.

SECTION 311. WARRANT TO TAKE PHYSICAL CUSTODY OF
CHILD.

(&) Upon thefiling of a petition seeking enforcement of a child-custody
determination, the petitioner may file averified application for the issuance of a
warrant to take physical cugody of the child if the child isimmediately likely to
suffer serious physical harm or be removed from this Sate.

(b) If the court, upon the testimony of the petitioner or other witness, finds
that the child isimminently likely to suffer serious physical harm or be removed
from this Sate, it may issue awarrant to take physical custody of the child. The
petition must be heard on the next judicid day after the warrant is executed unless
that date isimpossible. In that event, the court shal hold the hearing on the first
judicial day possible. The application for the warrant must includethe statements

required by Section 308(b).

(c) A warrant to take physical custody of a child must:
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(2) recite the facts upon which a conclusion of imminent serious
physical harm or removal from the jurisdiction is based;

(2) direct law enforcement officers to take physical custody of the child
immediately; and

(3) provide for the placement of the child pending final relief.

(d) The respondent must be served with the petition, warrant, and order
immediately after the child is taken into physical custody.

(e) A warrant to take physical custody of a child is enforceable throughout
this State. If the court finds on the basis of the testimony of the petitioner or other
witness that a less intrusive remedy is not effective, it may authorize law
enforcement officersto enter private property to take physical custody of the child.
If required by exigent circumstances of the case, the court may authorize law
enforcement officers to make aforcible entry at any hour.

(f) The court may impose conditions upon placement of a child to ensure
the appearance of the child and the child’s custodian.

Comment

The section provides aremedy for emergency situations where theeisa
reason to believe that the child will suffer imminent, serious physical harm or be
removed from the jurisdiction once the respondent learns that the petitioner has
filed an enforcement proceeding. If the court finds such harm exists, it should
temporarily waive the notice requirements and issue a warrant to take physical
custody of the child. Immedately after the warrant is executed, the respondent is to
receive noticeof the proceedings.

Theterm “harm” cannot be totally defined and, as in the issuance of
temporary retraining orders, the appropriate issuance of awarrant is left to the
circumstances of the case. Those circumstances include cases where the respondent
isthe subject of acriminal proceeding as well as situations where therespondent is
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secreting the child in violation of a court order, abusing the child, aflight risk and
other circumstances that the court concludes make the issuance of notice a danger
to the child. The court must hear thetestimony of the petitioner or another witness
prior to issuing the warrant. The testimony may be heard in person, viatelephone,
or by any other means acceptable under local law. The court must Sate the reasons
for the issuance of the warrant. The warrant can be enforced by law enforcement
officers wherever the child isfound in the Sate. The warrant may authorize entry
upon private property to pick up the child if nolessintrus ve means are poss ble. In
extraordinary cases, the warrant may authorize law enforcement to make aforcible
entry at any hour.

The warrant must provide for the placement of the child pending the
determination of the enforcement proceeding. Since the issuance of the warrant
would not occur absent arisk of serious harm to the child, placement cannot be
with the respondent. Normally, the child would be placed with the petitioner.
However, if placement with the petitioner is not indicated, the court can order any
other appropriae placement authorized under the laws of the court’s State.
Placement with the petitioner may not be indicated if there is alikelihood that the
petitioner also will flee the jurisdiction. Placement with the petitioner may not be
practical if the petitioner is proceeding through an attorney and is not present before
the court.

This section authorizes the court to utilize whatever means are available
under local law to ensure the appearance of the petitioner and child at the
enforcement hearing. Such means might include cash bonds, a surrender of a
passport, or whatever the court determines is necessary.

SECTION 312. COSTS, FEES, AND EXPENSES.

(@) The court shall award the prevailing party, including a State, necessary
and reasonableexpenses incurred by or on behalf of the party, including costs,
communication expenses, attorney’ s fees, investigative fees, expenses for
witnesses, travd expenses, and child care during the course of the proceedings,

unless the party from whom fees or expenses are sought establishes that the award

would be clearly inappropriate.
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(b) The court may not assess fees, costs, or expenses against a Sate unless
authorized by law other than this[Act].

Comment

This section is derived from the International Child Abduction Remedies
Act, 42 U.S.C. § 11607(b)(3). Nomally the court will award fees and costs aganst
the non-prevailing party. Included as expenses are the amount of investigation fees
incurred by private persons or by public officials as well asthe cost of child
placement during the proceedings.

The non-prevailing party has the burden of showing tha such an award
would be clearly inappropriate. Fees and costs may be inappropriateif their
payment would cause the parent and child to seek public assistance.

This section implements the policies of Section 8(c) of Pub.L. 96-611 (part
of the PKPA) which provides that:

In furtherance of the purposes of section 1738A of title 28, United Sates Code
[this section], as added by subsection (@) of this section, Sate courts are
encouraged to —

(2) award to the person entitled to custody or visitation pursuant to a custody
determination which is consistent with the provisions of such section 1738A
[this section], necessary travel expenses, attomeys' fees, costs of private
investigations, witness fees or expenses, and other expenses incurred in
connection with such custody determination ... .

The term “prevailing party” isnot given aspedal definition for this Act.
Each State will apply its own standard.

Subsection (b) was added to ensure that this section would not apply to the

State unless otherwise authorized. The language is taken from UIFSA § 313 (court

may assess costs against obligee or support enforcement agency only if dlowed by
local law).

SECTION 313. RECOGNITION AND ENFORCEMENT. A court of this

State shall accord full faith and credit to an order issued by another Sate and

consistent with this[Act] which enforces a child-custody determination by a court
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of another State unless the order has been vacated, stayed, or modified by a court
having jurisdiction to do so under [Article] 2.

Comment

The enforcement order, to be effective, must also be enforced by other
States. This section requires courts of this State to enforce and not modify
enforcement orders issued by other Sates when made consistently with the
provisions of this Ad.

SECTION 314. APPEALS. An appea may be taken from afina orderina
proceeding under this [article] in accordance with [expedited appellate procedures
in other civil cases]. Unless the court enters atemporary emergency order under
Section 204, the enforcing court may not stay an order enforcing a child-custody

determination pending appeal.

Comment

The order may be appealed as an expedited civil matter. An enforcement
order should not be stayed by the court. Provisionsfor astay would defeat the
purpose of having a quick enforcement procedure. If thereisarisk of serious
mistreatment or abuse to the child, a petition to assume emergency jurisdiction
must be filed under Section 204. This section leaves intact the possibility of
obtaining an extraordinary remedy such as mandamus or prohibition from an
gppell ate court to stay the court’ senforcement action. In many States, it is not
possible to limit the constitutional authority of appellate courts to issue a stay.
However, unless the information before the appellate panel indicates that
emergency jurisdiction would be assumed under Section 204, there is noreason to
stay the enforcement of the arder pending gppeal .

SECTION 315. ROLE OF [PROSECUTOR OR PUBLIC OFFICIAL].
(@ Inacasearising under this[Act] or involving the Hague Convention on
the Civil Aspects of International Child Abduction, the [prosecutor or other

appropriate public official] may take any lawful action, includingresort to a
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proceeding under this [article] or any other available civil proceeding to locate a
child, obtain the return of achild, or enforce a child-custody determination if there
IS

(1) an existing child-custody determination;

(2) arequest to do so from a court in a pending child-custody
proceeding;

(3) areasonable belief that a criminal statute has been violated; or

(4) areasonable belief that the child has been wrongfully removed or
retained in violation of the Hague Convention on the Civil Aspects of International
Child Abduction.

(b) A [prosecutor or appropriate public official] acting under this section

acts on behalf of the court and may not represent any party.

Comment

Sections 315-317 are derived from the recommendations of the Obstacles
Sudy that urge arole for public authoritiesin civil enforcement of custody and
visitation determinations. One of the basic policies behind this approach is that, as
isthe case with child support, the involvement of public authorities wil | encourage
the parties to abide by the terms of the court order. The prosecutor usually would
be the most appropriate public official to exercise authority under this section.
However, States may locate the authority described in the section in the most
appropriate public office for their governmental structure. The authority could be,
for example, the Friend of the Court Office or the Attorney General. If the parties
know that prosecutors and law enforcement officers are available to help secure the
return of achild, the parties may be deterred from interfering with the exercise of
rights established by court order.

The use of public authorities should provide a more effective method of
remedying violations of the custody determination. Most parties do not have the
resources to enforce a custody determination in another jurisdiction. The
availability of the prosecutor or other government official as an enforcement agency
will help ensure that remedies of this Act can be made available regardiess of
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income level. In addition, the prosecutor may have resources to draw on that are
unavailable to theaverage litigant.

Therole of the public authorities should generally not begin until theeisa
custody determination that is sought to be enforced. The Act does not authorize the
public authorities to be involved in the action leading up to the making of the
custody determination, except when requested by the court, when thereis a
violation the Hague Convention on the Civil Aspects of International Child
Abduction, or when the person holding the child has violated a criminal statute.
This Act does not mandate that the public authorities be involved in all cases
referred to it. Thereisonly so much time and money available for enforcement
proceedings. Therefore, the public authorities eventually will develop guiddinesto
determine which cases will receive priority.

The use of civil procedures instead of, or in addition to, filing and
prosecuting criminal charges enlarges the prosecutor’ s options and may provide a
more economical and less disruptive means of solving problems of criminal
abduction and retention. With the use of criminal proceedings alone, the procedure
may be inadequate to ensure the return of the child. The civil options would permit
the prosecutor to resolve that recurring and often frustrating problem.

A concern was expressed about whether allowing the prosecutor to usecivil
means as a method of settling a child abduction violated either DR 7-105(A) of the
Code of Professional Responsibility or Model Rule of Professional Responghility
4.4. Both provisions either explicitly or implicitly disapprove of alawyer
threatening criminal action to gain an advantage in acivil case. Howeve, the
prohi biti on rel ates to threats that are soldly to gain an advantage in acivil case. If
the prosecutor has a good faith reason for pursuing the criminal action, thereis no
ethical violation. See Committee on Legal Ethicsv. Printz, 416 S.E. 2d 720 (W.Va.
1992) (lawyer can threaten to press criminal charges against a client’s former
employee unless employee made restitution).

It must be emphasized that the public authorities do not become involved in
the merits of the case. They are authorized only to locate the child and enforce the
custody determination. Thepublic authority is authorized by this section to utilize
any civil proceedi ng to secure the enforcement of the custody determination. In
most jurisdictions, that would be a proceeding under this Act. If the prosecutor
proceeds pursuant to this Act, the prosecutor is subjed to its provisions. Thereis
nothing in this Act that would prevent a State from authorizing the prosecutor or
other public official to use additional remedies beyond those provided in this Act.

The public authority does not represent any party to the custody
determination. It actsasa“friend of the court.” Itsroleisto ensure that the
custody determination is enforced.
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Sections 315-317 are limited to cases covered by this Act, i.e. interstate
cases. However, States may, if they wish, extend this part of the Act to intrastate
cases.

It should also be noted that the provisions of this sedtion relate to the avil
enforcement of child custody determinations. Nothing in this section is meant to
detract from theability of the prosecutor to usecriminal provisionsin child
abduction cases

SECTION 316. ROLE OF [LAW ENFORCEMENT]. At therequest of a
[ prosecutor or other appropriate public official] acting under Section 315, a[law
enforcement officer] may take any lawful action reasonably necessary to locate a
child or a party and assist [a prosecutor or appropriate public official] with
responsibilities under Section 315.

Comment

This section authorizes law enforcement officials to assist in locating a child
and enforcing a custody determination when requested to do so by the public
authorities. Itisto beread as an enabling provision. Whether law enforcement
officials have disaretion in responding to a request by the proseautor or other public
official isamatter of local law.

SECTION 317. COSTS AND EXPENSES. If the respondent is not the
prevailing party, the court may assess against the respondent all direct expenses and
costs incurred by the [prosecutor or other appropriate public official] and [law
enforcement officers] under Section 315 or 316.

Comment

One of the major problems of utilizing public officials to locate children and
enforce custody and visitation determinationsis cost. This section authorizes the
prosecutor and law enforcement torecover costs against the non-prevailing party.
The use of the term “direct” indicaes that overhead is not arecoverable cost. This
section cannot beused to recover the value of the time spent by the public
authorities' attorneys.
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[ARTICLE] 4
MISCELLANEOUS PROVISIONS

SECTION 401. APPLICATION AND CONSTRUCTION. Inapplying and
construing this Uniform Act, consideration must be given to the need to promote

uniformity of the law with respect to i ts subject matter anong States that enact it.

SECTION 402. SEVERABILITY CLAUSE. If any provision of this[Ad]
or its application to any person or circumstance is held invalid, the invalidity does
not affect other provisions or applications of this [Act] which can be given effect
without the invalid provision or application, and to this end the provisions of this

[Act] are severable.

SECTION 403. EFFECTIVE DATE. This[Act] takes effect ...............

SECTION 404. REPEALS. Thefollowing acts and parts of acts are hereby
repealed:

(1) The Uniform Child Custody Jurigiction Act;

SECTION 405. TRANSITIONAL PROVISION. A motion or other request

for relief made in a child-custody proceeding or to enforce a child-custody
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determination which was commenced before the effective date of this[Act] is
governed by the law in effect at the time the motion or other request was made.

Comment

A child custody proceeding will last throughout the minority of the child.
The commencement of a child custody proceeding prior to this Act does not mean
that jurisdiction will continued to be governed by prior law. The provisions of this
act apply if amotion to modify an existing determination isfiled after the
enactment of this Act. A motion that isfiled prior to enactment may be completed
under therules in effect at the time the motion isfiled.
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