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Lehman 10 Years Later: Lessons Learned? 

Few events cast a greater shadow on our times than the Great Financial 
Crisis of 2008 that followed the failure of Lehman Brothers on September 
15, 2008.1 The Federal Reserve Bank of San Francisco recently published 
research estimating total costs to the American economy of $70,000 per 
US resident—and counting.2 The crisis reverberated across the developed 
world, with some nations suffering much greater economic damage than 
the US.3 In addition to the many trillions of dollars in lost output, the 
crisis created a polarized political environment giving rise to populist 
movements of dubious impact across the world.4 The fact that the 
government allowed every banker at every bailed-out megabank to 
escape with virtually zero accountability certainly raises questions about 
the rule of law in America generally and the financial sector in particular.5 
Congress passed the Dodd-Frank Act of 2010,6 a historic effort to 
regulate big finance, in response to these historic realities.7 Certainly, the 
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crisis imposed a new economic and political reality upon humanity as 
well as the financial sector. 

By early 2019, however, the US economy set records for 
macroeconomic performance. Unemployment fell to a 50 year low in 
April 2019,8 on the heels of a record 103 straight months of job growth.9 
Now, stock market indices routinely close at record highs.10 The 
economic expansion following the financial crisis appears destined to 
become the longest on record.11 In fact, bank lending and credit hovers 
at an all-time high.12 All of these signs of economic strength even raised 
questions regarding the emergence of new debt bubbles similar to the 
subprime bubble of pre-2008.13 In short, the brutal bust of 2008 gave way 

to an epic boom ten years later.14 

These facts all raise compelling questions of legal and regulatory 
policy. Does financial instability still pose a threat to our economy ten 
years after the failure of Lehman caused an economic tailspin? Do 
financial elites now face sufficient legal and regulatory accountability? 
Does the Dodd-Frank Act need any adjustment? Do regulators now hold 
sufficient power to avoid a repeat of 2008–2009? 

All of these questions and more form the subject matter of this 
symposium issue of the Loyola University Chicago Law Journal. The 
articles and essays herein arise from the Lehman 10 Years Later: Lessons 
Learned? conference hosted by the Institute for Investor Protection at the 
School of Law on September 14, 2018. The symposium and the 
conference certainly do not answer every outstanding question from the 
Great Financial Crisis of 2008. Nevertheless, the articles and essays from 
this issue of the Law Journal shed light on many of the key issues 
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surrounding the crisis and its aftermath. 

For example, former Representative and Chair of the House Financial 
Services Committee Barney Frank provides a broad overview of the 
underlying causes of the crisis and the remedies imposed under the Dodd-
Frank Act to prevent a recurrence of the crisis.15 Frank’s account 
brilliantly explains the major causes of the crisis and the logic underlying 
the Act’s responses in his remarks that are remarkable for their brevity.16 
For critics arguing that the Act went too far, such as President Trump, he 

replies: 
It really is not logically possible to insist that we have the best economy 

in the history of the world, humming along at full productive weight, 

but that somehow the liberals crippled the mechanism by which it 

functions. The fact is, what we did has had very little negative effect on 

the economy, has increased stability.17 

For those on the left, arguing that Dodd-Frank did not go far enough, 
the Former Congressman states: 

There are very few derivatives these days of the kind AIG engaged in 

where the counterparties, as they are called, don’t have enough money 

between them. Derivatives these days are much more carefully 

monitored, and they are exchanged under derivatives. The bad loans are 

not being made anymore.18 

Without the derivatives abuses at AIG and the toxic mortgages 
originated at places like Countrywide, it is difficult to imagine the crisis 
exploding the financial sector like what occurred in 2008–2009.19 The 
high levels of financial stability and the relative high level of 
macroeconomic performance since the enactment of Dodd-Frank 

suggests that it may well stand as an example of getting regulation right. 

Former Northern Trust Chief Risk Officer Jeff Cohodes echoes this 
point. From his c-suite perch at a Systemically Important Financial 
Institution, Cohodes lived through the implementation of Dodd-Frank, 
and gives the Act somewhat surprisingly high grades, coming from the 

perspective of the regulated.20 He notes: 
 However, culture is a difficult animal to regulate. It is what results 

in either prudent or excessive risk taking. It is what permits or 

discourages risk taking, beyond corporate appetite or for personal 

enrichment. A strong risk culture results in recognizing risk issues, 
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assessing risk, escalating issues, and timely remediation. It drives 

accountability, tone from the top, open challenge, compensation 

paradigms, teamwork, and succession.21 

These caveats suggest that given enough time, risk failures will 
reappear, in favor of higher short-term profits to drive compensation and 
bonus payments, as occurred in the Great Financial Crisis. A “strong risk 
culture” cannot be instilled by regulations and thus may require more 
legal support from alternative mechanisms of accountability. 

Professor Marc Steinberg addresses one such alternative mechanism 
beyond bank regulation—corporate governance. Steinberg traces the 
evolution of federal efforts to improve or even displace state law-based 
corporate governance going back to the turn of the twentieth century.22  

He concludes: 
 The federalization of corporate governance is an evolutionary 

process that . . . . has gone through periods of gradual transition, 

activism, and stagnation. Certainly, the Sarbanes-Oxley and Dodd-

Frank Acts have intensified this process. Today, to the greatest extent 

in our nation’s history, federal law plays a central role in the governance 

of publicly held corporations. Undoubtedly, this federalization process 

will serve as a primary determiner for the continuing stability of the US 

securities markets and the quest for meaningful investor protection.23 

Steinberg, like Cohodes, hints at a problem that lies beyond mere 
statutory law: he argues that the SEC failed “abysmally” to use the power 
Congress gave to the Commission to impose accountability upon “control 
persons” such as CEOs and other c-suite executives.24 

Professor Thomas Joo raises serious questions regarding the recent 
Dodd-Frank rollback.25 Congress recently acted to free banks of many of 
the new Dodd-Frank rules based upon the size of the bank.26 Specifically, 
he suggests that “the cost savings for banks may be outweighed by 
increased risks to the institutions, their customers, or the financial system 
generally.”27 Joo suggests that now, during a time of economic expansion 
and higher profitably, is hardly the time to deregulate in the name of even 
higher profits: 
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Despite the supposed burdens of regulation, however, finance and real 

estate have gone well beyond mere recovery. They are arguably in . . . 

another overheated bubble phase, which deregulation may aggravate. 

Thus the law of finance enables and encourages the boom-and-bust 

cycle.28 

Professor Joo’s point makes sense in light of the lessons from the Great 
Financial Crisis: Powerful entrenched interests bent the law in their favor 
to seek profits over financial stability, and regulators contributed to the 
mania phase of the bubble by relaxing regulation at precisely the wrong 
time. 

On the other hand, Gregory Gilchrist worries that prosecuting more 
bank executives is apt to net lower-level executives rather than c-suite 

executives.29 He states: “Demanding more criminal prosecutions against 
individuals in cases of corporate misconduct will mostly impact relatively 
low-level offenders. The engineer, the site manager, the accountant—not 
the senior executive or director—bears the brunt of these policies.”30 
Furthermore: “low-level prosecutions, even if deserved, accomplish little 
in terms of changing corporate culture.”31 Finally: “prosecuting lower-
level employees for corporate misconduct risks aggravating the perceived 
accountability problem through the appearance of scapegoating, as senior 
personnel still evade punishment.”32 Professor Gilchrist theorizes that 
informational and power asymmetries within the corporation render the 
above outcomes likely.33 He also suggests that prosecutors will seek easy 
corporate fines (and accompanying headlines) over difficult 
investigations that go up the ladder of corporate responsibility.34 Gilchrist 
suggests that these factors explain the diminution of criminal 

accountability in the wake of the financial crisis.35 

Professor Mary Ramirez leans the opposite direction.36 She suggests 
that the essential “lawlessness” of the financial sector must face enhanced 
whistleblower protection.37 Professor Ramirez also rates Dodd-Frank 
highly on this point: 
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 Dodd-Frank’s whistleblower reforms are a positive feature of the 

2008 financial crisis because they offer the potential for accountability 

against those who violate securities and commodities laws. That so 

many persons were aware of misconduct but failed to report it during 

the years leading up to the financial crisis suggests that either many 

members of society are willing to participate in lawlessness, even when 

it is not to their personal benefit, or that many are afraid and stay silent 

in the face of lawlessness. Given the high stakes for whistleblowers who 

may risk their jobs at a minimum and their careers, families, homes, and 

sanity in many circumstances, the effort to protect them from retaliation 

is an important step toward imposing a rule of law upon a lawless 

industry. 

Ramirez suggests, however, that broad whistleblowing protection may 
operate so disruptively to the control of financial elites that they are likely 

to continue sustained attacks upon such protection over the long-term.38 

Professor Wendy Couture enters this fray to suggest that criminal 
enforcement of the federal securities laws could become more expansive 
in certain circumstances if the government more aggressively used 
Section 17(a)(2) of the Securities Act of 1933 to impose criminal 
accountability.39 The Supreme Court held that actions under that section 
do not require proof of scienter.40 Professor Couture highlights an 
increased use of Section 17 in law enforcement proceedings.41 She 
compares liability under Section 17 to the elements of a 10(b) claim and 
concludes that: 

As exemplified by the above six scenarios, these partially overlapping 

crimes, when analyzed side-by-side, potentially lead to anomalous 

results. Hopefully, this Essay will spark an ongoing conversation about 

potential reform, especially in light of the SEC’s increased reliance on 

Section 17(a)(2) in civil enforcement and the potential that the DOJ may 

follow suit in criminal prosecutions.42 

It remains to be seen if the use of Section 17 becomes more widespread 
by the SEC and DOJ. 

Dean James Hackney provides a guided tour into the world of financial 
scientism.43 Dean Hackney demonstrates the use of mathematical 
modeling of risk, including systemic risk, as a new regulatory tool, 
particularly at the Office of Financial Research, a creation of the Dodd-
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Frank Act.44 He suggests, however, that too often economists and 
financial economists mistake the beauty of their complex models for 
some regulatory truth of knowable and controllable risks.45 Hackney 
tends to favor direct regulation such as breaking up too big to fail banks.46 
The financial system, in other words, is not likely to be free of systemic 
risk like that seen in 2008, based upon magical mathematical models.47 

Dean Christian Johnson presents a unique concern.48 He worries that 
if “it” happened again, the Federal Reserve would be unable to respond 
to save the financial system as it did in 2008–09 with the use of nearly 
unlimited liquidity lending under Section 13(3) of the Federal Reserve 
Act.49 “The power and discretion that Section 13(3) gave the Federal 
Reserve to lend hundreds of billions of dollars gave many policymakers 
and regulators pause.”50 As such, Congress endeavored to rein in the 
Fed’s power and discretion in the Dodd-Frank Act.51 Dean Johnson 
concludes that the Fed’s success in taming the crisis led directly to the 
“great irony . . . that Congress could not move quickly enough to remove 
and limit the Federal Reserve’s powers under Section 13(3) once the apex 

of the crisis had passed.”52 

* * * 

The essays and articles in this symposium issue take thoughtful and 
scholarly approaches to complex problems of financial regulation across 
a range of issues. One cannot escape the conclusion from this issue that 
the Great Financial Crisis of 2008 and the Dodd-Frank Act enacted in its 
wake constitute epochal events. The cautious optimism that the financial 
system operates more safely suggests that policy and law makers did 
learn valuable lessons from the crisis and successfully addressed the 
major challenges posed to financial stability that erupted in 2008. Ten 
years of stability and increasing prosperity attest to that success. 

Yet, one can see the seeds of the next crisis in this symposium too: 
accountability of financial elites, risk cultures, regulation by 
mathematical models, the possible continuation of too big to fail, the need 
for further corporate governance improvements, the Dodd-Frank 
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rollback, and the limitations on the Fed each suggest risk going forward. 
Many issues and potential risks lie beyond the scope of this symposium; 
however, this symposium presents cutting-edge thinking on a range of 

important issues that could emerge from the fire next time. 
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