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INTRODUCTION

The history of consumer protection in the Unitedt&s is the
story of specific formal legal responses to criged emergencies that
generate great public outrage and require a pubbponse. This
pattern began against the background of tHecEdtury common law,
which emphasized freedom of contract and caveatt@net the
buyer beware). Over time, specific crises andtipali events led to
both the creation of government bureaucracies yitisdiction over
specific products and practices affecting consuraatsa broad array
of private rights of actions where consumers cam fau damages,
injunctions, attorney fees, and litigation costshiéy can show harm
from the illegal practice.

One of the earliest examples was the deplorablditons in
the American meat packing industry which were erpoby Upton
Sinclair in his best selling 1905 nové&he Jungle The outrage
generated by Sinclair and other investigative wsited to the creation
of the Food & Drug Administration and the first cprehensive
inspection and regulation of food safety in the tediStates. The
early portion of the 20 Century, including both the Progressive Era
and the New Deal Era of President Franklin Roosgeved to a further
growth of a large number of federal, state, andallaegulatory
agencies and laws, many of which dealing with caresuyprotection.

However, the modern consumer protection movemeggrpan
the 1960s with reference to a Consumer Bill of Righy President
Kennedy, the growth of the so-called “Great Socigtpgram of the
Johnson Administration, and the efforts of Ralphd&aand other
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consumer advocates to highlight the existence safenproducts and
the need for greater government regulation.

The result is that American consumers are prote@tech
unsafe products, fraud, deceptive advertising, anthir business
practices through a mixture of national, state, lodl governmental
laws and the existence of many private rights tibas. These public
and private rights both protect consumers and,fatraal level, equip
them with the knowledge they need to protect thérmese Although
U.S. mechanisms for consumer protection often esaparately from
each other, what the overall scheme lacks in clezdten, it gains in
depth and variety of protection. Its strength I tarray of
governmental actors, formal legal rights, and reesedrotecting
consumers. Its weakness lies in the unequal ye#litvho has access
to the government and the courts.

. FEDERAL MECHANISMSFOR CONSUMER PROTECTION

The principal, but not the only, consumer protatigency at
the federal level is the United States Federal @r&bmmission
(“FTC").* This section outlines the powers and remedieh®fFTC
in the consumer protection area and then briefscdees some of the
other federal agencies with significant consumerotgmtion
responsibilities.

A. Federal Trade Commission

The United States Federal Trade Commission (FTCksvo
alone, and in concert with other federal agendesdminister a wide
variety of consumer protection laws. The overalhlgis to afford
consumers a deception-free marketplace and prothde highest-
guality products at competitive prices. The FTCars independent
federal agency with five Presidentially-appoint&gnate-confirmed

* The United States Federal Trade Commission alsintly enforces U.S.
federal civil competition law along with the Antist Division of the Justice
Department. See generallySTEPHANIE KANWIT, FEDERAL TRADE COMMISSION
(2010); AVERICAN BAR ASSOCIATION ANTITRUST SECTION, FTC PRACTICE AND
PROCEDURE MANUAL (2007). The web site for the Federal Trade Comorss
covering both its competition and consumer protecthctivities can be found at
http://www.ftc.gov
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commissioners who each serve seven-year térids.more than three
commissioners may be members of the Presidentgicablparty.
Created in 1914, the FTC has two principal goals:

1. to protect consumers by preventing fraud, deseptand
unfair business practices in the marketplace and

2. to maintain competition by preventing anticontpedt
business practices.
The FTC’s Bureau of Consumer Protection aims tdexehthe first
goal, and is the focus of this sectfon.

1. The FTC’s Jurisdiction

The FTC derives its consumer protection authoriiynarily
from Section 5(a) of the FTC Act, which prohibitenfair or deceptive
acts or practices in or affecting commer€eAccording to the FTC,
deception occurs when there is a material reprasenf omission, or
practice that is likely to mislead a consumer wh@dting reasonably
under the circumstances. Unfair practices areetivasich cause, or
are likely to cause, reasonably unavoidable andtanbal injury to
consumers without any offsetting countervailing dféa to consumers
or competition.

In addition to its authority under Section 5(a)e tRTC has
enforcement and administrative abilities undenfaik other statutes,
thirty-seven of which relate to the FTC’s consumetection mission.
Among these laws are credit-related acts, suchea3tuth in Lending
Act, Fair Credit Billing Act, Fair Credit Reportingct, and the Equal
Credit Opportunity Act, as well as continuing emfement of industry-
specific acts, such as the Petroleum Marketingtesc Act, and the
Comprehensive Smokeless Tobacco Health EducatianoAd 986,
and additional laws relating to consumer privacghsas the Do-Not-
Call Registry Act of 2003, and the Controlling tAssault of Non-
Solicited Pornography and Marketing (“CAN-SPAM”) tAaf 2003.

> Biographies of the current commissioners can beundo at

http://www.ftc.gov/commissioners/index.shtml
® For more information on the relationship betweensumer protection and
competition law in the United States, see Spencebé&k Waller,In Search of
Economic Justice: Considering Competition and ComsuuProtection Law36 Loy.
U. Chi. L. J. 631 (2005}lso available ahttp://ssrn.com/abstract=726512.
"15U.S.C. § 45(a)(1).
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2. FTC Investigation and Enforcement Authority

The FTC uses its investigative authority to uncadeception,
unfair activities, or violation of any statute undehich it has
authority. The Bureau of Consumer Protection msgue civil
investigative demands (“CIDs”) to explore possitalations® Like a
subpoena, a CID can compel the production of exjstiocuments or
oral testimony, while also requiring that a recipiéle written reports
or responses to questiohs. Investigations can be triggered by
Presidential or Congressional requests, court nafgr consumer
complaints, or internal research.

Upon completion of an investigation, if the FTC maason to
believe that a violation exists, and that enforceims in the public
interest, it may issue a complaint to the violatpegson, partnership,
or corporation. A hearing will be held in front ah Administrative
Law Judge (“ALJ"), and if the actions at issue deemed a violation,
the ALJ may recommend entry of a cease and dasist.o

Cease and desist orders are the FTC’s primary tooktop
anti-consumer practices. If a party violates aseeand desist order,
the FTC is authorized to use the courts to seek penalties and
restitution for consumers who are harmed.

A party may appeal an order to the full FTC, thiee tederal
appellate court, and eventually the Supreme Coftirthe United
States, if it chooses to accept the case. If eeigarty appeals the
order, it becomes final within sixty days of beisgued. Once final, a
respondent’s violation of the order could bringial penalty of up to
$10,000 per violation. A non-respondent who hasadknowledge
and violates Commission standards articulated iarder may also be
subject to fines®

The FTC further has the authority to make tradeuledgpn
rules that specifically define unfair or deceptivade practices. For
example, according to the FTC Telemarketing Salege,Rit is
deceptive when a telemarketer fails to truthfullgctbse the cost of
products or services, or the nature of certain rretpolicies'

815 U.S.C.A. § 57b-1(c)(2).
915 U.S.C.A. § 57b-1(c)(1).
1015 U.S.C.A. § 45 (I).

1115 U.S.C.A. §6102(a)(3)(C).
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Knowingly violating FTC trade regulation rules megsult in a civil
penalty of up to $10,000 per violatih.

The FTC also can make victimized consumers whaleutfh
restitution and force wrongdoers to disgorge tlileigotten gains->
The FTC seeks these remedies when it can objegtoetlermine a
clear violation of a law and reasonably calculabe tdamages
payment. However, where the FTC determines thaater actions or
criminal proceedings will result in complete relfef the consumer, it
may choose not to use the restitution or disgorgenmemedies.
Finally, if the FTC has reason to believe that @& violating, or
will violate a law, it may seek a preliminary orrpgnent injunction
from the federal district court to prevent the witdn from
occurring™*

The FTC does not have the power to bring crimirnarges.
Any such federal cases in the consumer protectiea &ould be
brought in federal courts by the U.S. DepartmentJo$tice. A
defendant can be convicted of a criminal offensé/ apon proof
beyond a reasonable doubt before a judge or jury.

3. Carrying Out the FTC Mandate

Seven divisions of the Bureau of Consumer Protectiarry
out the FTC’s mandate to protect consumers aganfsir, deceptive,
or fraudulent practices. These divisions includ&dvertising
Practices, Financial Practices, Marketing PracticBsvacy and
Identity Protection, Planning and Information, Coamer and Business
Education, and Enforcement.

The Division of Advertising Practices works to peev false
advertising claims, particularly when the claimgeef health and
safety or cause economic injury. In addition toweatising claims
regarding dietary supplements, weight loss produatsohol, and
tobacco, this Division also monitors the marketwfgfood, violent
movies, as well as music and electronic gamesitdreh.

Until 2010, the Division of Financial Practicestbé FTC was the
only agency specifically protecting consumers frioaud or deceptive
practices in the financial services industry. @rechrd offers,
mortgage practices, and debt collection practicesevall covered by

1215 U.S.C.A. § 45 ()).
1315 U.S.C. § 53(b).
1415 U.S.C.A. § 45.
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this Division. These functions are now carried ginhtly with the
new Bureau of Consumer Financial Protection offikderal Reserve
Board created by the Dodd-Frank Wall Street Refand Consumer
Protection Act of 2009 discussed bel&iv.

The Division of Marketing Practices addresses ttaketing
of products and services over the Internet, theptedne, or through
the mail. This Division has issued a number odléraegulation rules
to address marketing practice concerns. For iostanthe
Telemarketing Sales Rule governs when and how reaskenay use
the telephone for sales pitches. Other rules, astCAN-SPAM
Rules, the Franchise and Business Opportunity Rioée900 Number
Rule, and the Funeral Rule outline proper method&dw, when, and
to whom products or services may be marketed.

The newest division, the Division of Privacy andertity
Protection, protects consumers’ personal infornmatiom being used
improperly, and works to ensure that companies aitbess to that
information, such as credit card companies, keeggure. The FTC
also lgnaintains a website wholly dedicated to pramgnidentity
theft.

The Division of Planning and Information manages @onsumer
Response Center and the Consumer Sentinel databaseConsumer
Response Center receives and addresses consumgaitdsnvia the
phone or mail, while the Consumer Sentinel is atreérdatabase
which contains over 3.5 million fraud and identibeft complaints.
The Sentinel website analyzes complaint data ttebahderstand and
prevent fraud and identity theft.

Finally, the Division of Consumer and Business Edion seeks
to equip consumers with skills to protect themsglvg disseminating
information to consumers through a myriad of methialuding print,
broadcast, and electronic outlets. Recent educafiorts include the
creation of industry-specific websites to educatestmers about how
competition in the healthcare, real estate, oil gas, and technology
marketplaces can result in better products at lgpveres. When a
survey showed that Hispanics were more than twgdikaly than
non-Hispanic whites to be victims of consumer fratlge Division
extended its outreach by releasing its educatiomaterials in both
Spanish and English. The Division also educatesmigaonsumers to

15 See Section Idnfra.
18 http://www.ftc.gov/bep/edu/microsites/idtheft.
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be smarter shoppers through publications such bhe Real Deal,” a
booklet that teaches through the use of games)esjznd cartoons.

A list of the most frequent consumer complaintsegia quick
sense of the agency priorities in recent times20@9, the top fifteen
categories of consumer complaffitwere:

No. of

Rank Category Complaints Per centages

1 Identity Theft 278,078 21%

5 Third _Party and Creditor De 119,549 9%
Collection

3 Internet Services 83,067 6%

4 Shop-at-Home and Catalog Sales 74,581 6%
Foreign Money  Offers ar 0

S Counterfeit Check Scams 61,736 5%

6 Internet Auction 57,821 4%

7 Credit Cards 45,203 3%

8 Prizes, Sweepstakes and Lotteries 41,763 3%
AdvanceFee Loans and Cre 0

9 Protection/Repair 41,448 3%

10 Banks and Lenders 32,443 2%
Credit Bureaus, Informatic 0

1 Furnishers and Report Users 31,629 2%

12  Television and Electronic Media 26,568 2%

13  Health Care 25,414 2%

14 Business Opportunities, Employm 22.896 204,

Agencies and Work-at-Home Plans
15 Computer Equipment and Software 22,621 2%

These categories of complaints have been quitdestaker the past
few years.

An example of a successful major FTC initiativettigaes
beyond dealing with individual law enforcement awndmplaint
resolution came through rule making and innovatharket oriented

17 Seehttp://www.ftc.gov/bep/edu/pubs/consumer/generaligepdf
18 A complete list of complaints can be found at:
http://www.ftc.gov/sentinel/reports/sentinel-annugports/sentinel-cy2009.pdf.
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solution in the area of consumer privacy. Prior2@03, a major
annoying fact of American life was the unsolicitietemarketing call
where dinner, family, or sleep time would oftendigrupted by one or
more unsolicited telephone calls seeking to seNlamted products and
services. Typically, these could be credit cafeérsf insurance deals,
newspaper subscriptions, and sometimes outrightitstions for
fraudulent schemes. These calls had grown so ivevdkat a Time
magazine internet poll named telemarketing thetfoworst invention
of the 20" Century. By 2003, twenty-seven states tried tip iy
creating their own Do Not Call Registries, compdas of individual
phone numbers that are off-limits from telemarkgtdrut individual
state efforts could not solve what was a problemadional scope.

The FTC had already implemented a TelemarketinigsSa
Rule in 1995 that governed certain aspects of it calls, but in
1999 the agency began to investigate possible @saiagbetter protect
consumers. After spending three years studyinguoer concerns
and hearing commentary from interested partiesFih@ published a
newly amended Telemarketing Sales Rule on Janu8ry2R03,
complete with Do Not Call Registry provisiohs. Through this new
rule, Americans could end unwanted telemarketinly @dath one free
phone call to the FTC or though registration thiotlge FTC web site.

When the FTC opened the Registry on June 27, 2003,
Americans immediately took advantage of the fregice. Less than
three months after it opened, over 50 million phoombers had been
registered. By the end of September 2006, more &2 million
phone numbers were registered on the Do Not CaljisRe,
indicating that the FTC is correct that this is effective consumer
protection initiative?

B. Other federal agencies

Other federal agencies also play an important nolerotecting
consumers. The U.S. Consumer Product Safety Casionis
(“CPSC”) is a federal regulatory agency with thenatate of reducing
injury or death caused by consumer proddéttdhe CPSC develops

19 Seehttp://www.ftc.gov/donotcall.
2 seehttp://www. ftc.gov/bcp/menus/consumer/phone/driasstSee generally
Douglas C. NelsorThe Do-Not-Call Implementation Act: Legislating theund of
Silence 16 Loy. Cons. L. Rev. 63 (2003).

2 http://www.cpsc.gov/.



Consumer Protection in the U.S.: An Overview 9

product standards for manufacturers while also gotialg recalls of
any products that could, or do, cause harm.

The CPSC does not however have jurisdiction ovecalsumer
products. For example, food, drug, cosmetic andlicaé device
safety is the focus of the U.S. Food and Drug Adstiation
(“FDA").?? A major recent initiative of the FDA has beenmore
deeply regulate the tobacco industry. As a resfuhie 2009 Tobacco
Control Act?® the FDA has important new authority to regulate th
manufacture, marketing, and distribution of tobagmwducts to
protect the public health generally and to redumleatco use by
minors. The new law contains restrictions on tlse of “Light,”
“Mild,” “Low,” or similar descriptors in the labelig or advertising of
tobacco products® The law also grants the FDA new powers to
impose civil penalties and even forbid tobacco sl retailers who
fail to comply with age limits and age identificati rules regarding
tobacco sales to minors. In addition, the FDA isksgg to add new
larger more graphic warnings to cigarette packagemrding the
health risks of smokin®’

The National Highway Traffic Safety AdministratigfNHTSA”)
covers automobile, truck, and motorcycle saféty.lts consumer
protection powers derived from public scandal ie thid-1960s. In
the 1950s and 1960s automobiles were designedyier, sot safety.
Even with accident prevention and driving improvemefforts,
automobiles remained the leading cause of deathlhfompopulation
below age forty-four in the 1960s, with about 5@ 8@hicular deaths
in 1965

The consumer advocate Ralph Nader made automcdidgysa
major priority of his grass roots efforts. Inspgir®y engineering
advances made by the Cornell Aeronautical Laboyatdtader

2 http://www.fda.gov/.

23 Family Smoking Prevention and Tobacco Control ARf.. 111-31, 111
Cong., T Session.

24

http://www.fda.gov/TobaccoProducts/GuidanceCompulaRequlatorylnformation/u
cm214597.htm
25

http://www.fda.gov/TobaccoProducts/Labeling/CigeBtoductWarninglLabels/defa
ult.htm

% http://www.nhtsa.gov/.

27 Committee on Trauma and Committee of Sho#kcidental Death and
Disability: The Neglected Disease of Modern Socidtlational Academy of
Sciences, 1966, at 8.
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exposed automobile safety design weaknesses idphé 11, 1959
issue of The Nation and urged that the automobile industry could
better prevent injury and death by focusing on ftraotection over
chrome and styling. Nader’s ideas gained natiattaihtion when his
book,Unsafe at Any Speed: The Designed-In Dangers oAtherican
Automobile was published in 1965.

Newly-elected Senator Abraham Ribicoff of Connadtigrepared
hearings on the government’s role in traffic safeigsisted by Nader.
As Senator Ribicoff's subcommittee questioned awloiie executives
about the industry’s comparatively small investmerngafety features
despite billions in profits, media interest grewndathe public
increasingly favored safety legislation. Accordinghe White House
introduced a car safety bill in 1966 and Presidgyridon Johnson
called for an end to “the slaughter on our highwH§s Not to be
outdone for their work, Nader, Ribicoff, and othdamsmediately
pushed for better protection through an even seplayv.

Eventually, the National Traffic and Motor Vehi&afety Act was
passed unanimously by the U.S. Congress, and aerSker 9, 1966,
President Johnson signed it into law. For the filse in U.S. history
the automobile industry was subject to unified dtads through
federal oversight of automobile safety, and caggaheo include head
rests, energy-absorbing steering wheels, shatsestaat windshields,
and safety belts. Thanks to these changes, arel otlad safety
innovg\gions, motor-vehicle-related death rates lwaglin to recede by
1970.

The Federal Communications Commission (“FCC”) hasad
jurisdiction over broadcast communications and caomgation
common carrier® The FCC has a Consumer and Governmental
Affairs Bureau that ensures that consumer interastsconsidered in
FCC decisions. The Bureau also monitors and resobonsumer
complaints regarding communications services. I8ngi virtually
every federal executive branch and independent cggéias some

% Lyndon B. Johnson, Remarks Upon Proclaiming Natidbefense Transportation
Day and National Trasnportation Week (Apr. 22, 196ftranscript at
http://www.presidency.ucsb.edu/ws/index.php?pid-55§5
%9 Ralph NaderTHE RALPH NADER READER (2000); Jerry L. Mashaw & David L.

Harfst, THE STRUGGLE FORAUTO SAFETY (1990); John D. GraharAUTO SAFETY:
ASSESSINGAMERICA'S PERFORMANCE(1989).
30 http://www.fcc.gov/.
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similar office or bureau designed to advance comsumnterest in its
particular field**

C. The Bureau of Consumer Financial Protection

The most significant change in federal consumetegtmn came
this past year as a result of the worldwide finahcrisis. The Dodd-
Frank Wall Street Reform and Consumer Protectionn @&fc 2009
(“Dodd-Frank Act’f? contains a provision, entitled the “Consumer
Financial Protection Act of 2010” which establishaa independent
entity within the Federal Reserve System, the BurefConsumer
Financial Protection ( “the Bureau®j. The new bureau eventually
will have a budget of up to $500 million and wihresolidate various
consumer protection functions now being performgdhe FTC and
other federal agencies such as the Federal RestreeFederal
Deposit Insurance Corporation, and the Departméiausing and
Urban Development'

1. Powers of the Bureau
The Bureau is charged with:

Conducting financial education programs; collecting
investigating, and responding to consumer comaint
collecting, researching monitoring, and publishing
information relevant to the functioning of markdds
consumer financial products and services to idgntif
risks to consumers and the proper functioning ahsu
markets; supervising covered persons for compliance

3L All federal resources for consumers may be reagfegww.consumer.gov

32 For an analysis of the full financial reform prsigins of the new legislation
see DwID SKEEL, THE NEW FINANCIAL DEAL: UNDERSTANDING THE DODD-FRANK
ACT AND ITS (UNINTENDED) CONSEQUENCES2010).

* Dodd-Frank Wall Street Reform and Consumer Primecict, H.R. 4173
§1011(a), 111 Cong. (2nd Sess. 2010) (enacted).

3 John E. Villafranco and Kristin A. McPartlanlew Agency, New Authority:
What You Need to Know About the Consumer Finariiatection Bureau THE
ANTITRUST SOURCE Dec. 2010, available at http://www.abanet.org/antitrust/at-
source/10/12/Decl0-Villafranco12-21f.pdhst accessed Jan. 3, 2011)
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with Federal consumer financial law; and issuinigsy

orders, and guidance implementing Federal consumer

financial law®

The Bureau has broad supervisory powers over “eository
covered persons” and over large banks, credit @niand savings
associations. A nondepository covered person pergon to who
provides “brokerage or servicing of loans securgdelal estate for use
by consumers”, who “offers or provides to any caensu any private
education loan,” “offers or provides to a consua@ayday loan,” and
that the bureau has cause to believe “has engagammhduct that poses
risks to consumers® The Bureau is authorized to collaborate with
the Federal Trade Commission or any other Feder&8tate agency
that may assist it in carrying out its supervistargks®’

With regard to large banks, saving associations, emedit
unions, the Bureau has exclusive authority to eranany insured
institution with total assets of more than $10 ibill any affiliate
thereof*® Institutions with less than $10 billion in assate subject to
oversight by the Bureau, but only so far as necgssasupport the
implementation of Federal consumer financial lawd o determine
risks to consumers and consumer financial marKets.

The Bureau is charged with regulating “the offeriagd
provision of consumer financial products or sersioeder the Federal
consumer financial laws?® The statute explicitly defines the
“consumer financial products” that are regulated thg Bureau.
Financial products include “extending credit andveeng loans,”
“extending or brokering leases of personal or rgabperty,”
“providing real estate settlement services...or penfog appraisals of
real estate or personal property,” “engaging in odép taking
activities,” “selling, providing, or issuing store¢alue or payment
instruments,” “providing check cashing, check odilen, or check
guaranty services,” “providing financial advisoryergices to
consumers on individual financial matters,” andeotsimilar financial
instruments and activiti€d.

% H.R. 4173. Title X Subtitle B §1021(c)(1-5).

% H.R. 4173 Title X Subtitle B §1024(a)(1)(A-E).
3"H.R. 4173 Title X Subtitle B §1024(c).

3 H.R. 4173 Title X Subtitle B §1025(a)(1-2).

39 H.R. 4173 Title X Subtitle B §1026(a-b).
“OH.R. 4173 Title X Subtitle A §1011(a).

*TH.R. 4173 Title X §1002(15)(A)(i-X).
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The Bureau is also granted the power to includerdihancial
products or services under its scope as it seés fimilarly, the bill
goes to great length to identify those previoushaated consumer
laws, which will now be enforced by the Bureau.e3& “enumerated
consumer laws” include the Alternative Mortgage ngaction Parity
Act of 1982, the Consumer Leasing Act of 1976, Hrpal Credit
Opportunity Act, The Fair Credit Reporting Act, Theuth in Lending
Act, the Truth in Savings Act, among othéts.

If the Bureau finds an organization to be in vimatof a
federal consumer financial protection law, it hafoecement authority
to pursue actions against that entfty.Additionally, the Bureau is
required to coordinate its enforcement activitigthwhe FTC. The
agencies may take joint or individual actions agiaian entity in
violation of any of the consumer financial proteatilaws?> The
Bureau’s main enforcement power is the power togoa civil lawsuit
against the entity for any violation of any prowisiof federal law
under its jurisdictiof® Such a suit may be brought independently of
or in conjunction with charges brought by the FTC.

2. Specific Bureau Activities

The Bureau may take any action allowable undestatite “to
prevent a covered person or service provider framnitting or
engaging in an unfair, deceptive, or abusive acpmactice under
Federal law in connection with any transaction vatltonsumer®
The Bureau may prescribe and apply any rules ariregny public
disclosures it deems necessary to carry out thifigaiton?*®
Additionally, the Bureau requires that a coverespe make available
to consumers any information concerning a finang@abduct or
service that the consumer obtained from the covpeeson, excepting

*2H.R. 4173 Title X §1002(16)(A)(xi).

®H.R. 4173 Title X §1002(12)(A-R).

*H.R. 4173 Title X Subtitle B §1024(c)(1).

*SH.R. 4173 Title X Subtitle B §1024(c)(3)(A).

“5H.R. 4173 Title X Subtitle B §1024(c)(3)(B).

*"H.R. 4173 Title X Subtitle C §1031(a).

8 H.R. 4173 Title X Subtitle C §1031-32. The ruldimg will require both
formal and informal coordination with the Federatade Commission. See
Villafranco & McPartlandsupranote 35, at 5.
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any confidential information and information thanoot be retrieved
in the ordinary course of businé€s.

Finally, the Secretary of the Treasury, in considtawith the
Director of the Bureau is required to appoint aiv&e Education
Loan Ombudsman” to provide assistance to borrovegrprivate
education loan3’ This Ombudsman is charged with collaborating
with the Department of Education to oversee théribigion of loans
and provide assistance to borrowers of private edeFal education
loans> Additionally, the Ombudsman is required to respdo
borrower complaints and to make recommendationghéoDirector,
Secretary of the Treasury, Secretary of Educatidommittee on
Banking, Housing, and Urban affairs and the Conaaitbn Health,
Education, Labor and Pensions of the Senate andtmemittee on
Financial Services and the Committee on Educatiahlaabor of the
House of Representatives.

3. Specific Enforcement Powers

The Bureau has a variety of mechanisms for enfgrtue federal
consumer financial laws. The first is general stigatory powers.
The Bureau can appoint an investigator to conduacinguiry into
whether any person has violated a law or provisioA. Bureau
investigator holds subpoena power over witnessesdacuments in
connection with any investigation or hearing oversaspected
offender®

After investigation, the Bureau may determine thather
adjudication is required, at which point it can goéna evidence in
formal hearings® The hearing serves as a trial to determine whether
the covered person is guilty of a violation. Demis by the Board are
appealable to the United States Court of Appealshi® circuit where
the principal office of the covered person is ledd Should the
offending party be found guilty, the penalty is amatary civil penalty
and possibly a referral for criminal proceedingsvadi.>®

*9H.R. 4173 Title X Subtitle C §1033(a-b).
*0H.R. 4173 Title X Subtitle C §1035(a).
*LH.R. 4173 Title X Subtitle C §1035(c)(1-2).
*2H R. 4173 Title X Subtitle C §1035(c)(3-4).
>3 H.R. 4173 Title X Subtitle E §1052(a-b)

> H.R. 4173 Title X Subtitle E §1053.

®H.R. 4173 Title X Subtitle E §1053(b)(3).
*®H.R. 4173 Title X Subtitle E §1055-56.
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It is easy to see how the Dodd-Frank Act has rgmdpanded
the power of the Federal Reserve and the Federabr@ment to
enforce consumer financial laws that are aimedrédept consumers
from unfair business practice. In addition, therdaw takes an active
role to educate consumers about financial prodartisservices so that
they can make informed decisions to protect thearfcial well-being.

4. Structure Of The Bureau

President Obama has appointed Elizabeth Warren,ot@dn
consumer advocafé, as a Special Assistant to the President and
Special Adviser to the Secretary of the Treasulgnahg her to serve
as the de facto interim head of the Bureau. The&ueventually will
be led by a Director who is appointed by the Pesstiavith the advice
and consent of the Senate for a five-year t¥rmThe Director is
charged with establishing the departments withim Bureau, which
will assist with carrying out the Bureau's mand&teThere are three
“Specific Functional Units”: Research, Community fé#fs, and
Complaint Collection and Trackirf§. In addition to these units there
are four separate offices within the Bureau: thc®fof Fair Lending
and Equal Opportunity, the Office of Financial Edtion, the Office
of Service Member Affairs, and the Office of Finaidrotection for
Older American$?

The Office of Fair Lending and Equal Opportunitg i
responsible for overseeing and enforcing any Fédawns “intended
to ensure the fair, equitable, and nondiscriminatoraccess to credit
for both individuals and communitie&”Additionally, the Office of
Fair Lending and Equal Opportunity is charged vetiordinating fair
lending efforts between the Bureau and other Fédand State
agencies, and working with private industry andstoner advocates
on the promotion of fair lending compliance andeadion®?

" For a sample of Professor Warren's previous vieas Oren Bar-Gill &
Elizabeth WarrenMaking Credit Saferl57 U.PA. L. Rev. 1 (2008).

* H.R. 4173 Title X Subtitle A §1011(b-c).

*H.R. 4173 Title X Subtitle A §1011.

®9H.R. 4173 Title X Subtitle A §1013(b).

®1H.R. 4173 Title X Subtitle A §1013 (c-¢, g).

®2H.R. 4173 Title X Subtitle A §1013(c)(2)(A).

%3 H.R. 4173 Title X Subtitle A §1013(c)(2)(B-C).
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The Office of Financial Education develops and lenpents
“initiatives intended to educate and empower coresnto make
better informed financial decision&!” Additionally, it is charged with
developing programs to improve the financial litgraof consumers
through financial counseling, providing informatioto aid in
understanding credit histories and credit scoresd advising
consumers with regards to educational expenseg, rddhbction and
improving long-term savings strategf8s.

The Office of Service Member Affairs is responsibior
developing and implementing initiatives for milgaservice members
and their families to help them make informed deais with regards
to financial products®® Similarly, the Office of Financial Protection
for Older Americans which provides individuals owbe age of 62
with protection from unfair and abusive practices activities to
assist in the financial literacy of senior citiz&hs

Within the Bureau there have also been established
Consumer Advisory Board and a Consumer Financiall Genalty
Fund. The Consumer Advisory Board functions to oVjide
information on emerging practices in the consunraricial products
or services industry®® The Advisory Board is composed of six
members appointed after recommendation by the BedReserve
Bank Presidents and meets at a minimum of twiceaa® The Civil
Penalty Fund is maintained in order to provideefefor victims of
activities for which charges have been brought reggaa financial
service providef?

While the Bureau is still in its infancy, it is exgted to eventually
have several hundred employees and with a budgeipatfo $500
million it will eventually become the largest conser protection
agency in the United Statés.

% H.R. 4173 Title X Subtitle A §1013(d)(1).

% H.R. 4173 Title X Subtitle A §1013(d)(2)(A-F).

®H.R. 4173 Title X Subtitle A §1013(e)(1)(A).

®"H.R. 4173 Title X Subtitle A §1013(g)(1).

8 H.R. 4173 Title X Subtitle A §1014(a).

%9H.R. 4173 Title X Subtitle A §1014(b-c).

YH.R. 4173 Title X Subtitle A § 1017(d)(1-2).

> Obama Appoints Warren Special Adviser to Set Up Semsumer Protection
Bureay 99 ANTITRUST & TRADE REG. REP. (BNA) 367 (Sept. 24, 2010); Rob
Lieber, 7 Tasks to Get the Consumer Chief Off to a Goodt,StaY. TIMES Bl
(Sept. 18, 2010).
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1. STATE MECHANISMSFOR CONSUMER PROTECTION

Much like the federal government, state governmewtsas
both consumer law enforcement agencies and consachacates,
again highly decentralized and without the preseotceny single
overarching consumer protection department or agénc

A. State Level Investigation and Enforcement

In most of the fifty states, the State Attorney Emts are
charged with enforcing state consumer protectiows!d As
consumer advocates for their state populationgrAdly Generals may
file lawsuits on behalf of consumers, investigatssible violations,
issue injunctions to terminate ongoing illegal wty, obtain
restitution on behalf of consumers, bring crimingdses when
authorized by law, and make rules to govern tragetiges. The
National Association of Attorneys General (NAAG) cildates
cooperation among Attorney Generals to enhance ttemsumer
protection effectiveness and support multi-statesamer protection
activity and litigation” In larger cities and counties, there may also
be a consumer protection division or bureau hagdtriminal and
civil investigations and cases under state or Izal™

1. State Investigative Powers

When State Attorney Generals become aware of ailp@ss
violation, the agencies have the authority to is€iel Investigative
Demands, or CIDs. These CIDs may request documantsral
testimony from specific individuals or companieattorney Generals

2 See generallyDEE PRIDGEN & RICHARD M. ALDERMAN, CONSUMER
PROTECTION AND THE LAW (2009); AMERICAN BAR ASSOCIATION SECTION OF
ANTITRUST LAW, CONSUMERPROTECTION LAW DEVELOPMENTS (2009); AMERICAN
BAR ASSOCIATION SECTION OF ANTITRUST LAw, CONSUMER PROTECTION
HANDBOOK (2004)(each surveying consumer protection law esthate level).

3 See PRIDGEN & ALDERMAN, supranote72. See e.g.Consumer Fraud and
Deceptive Business Practices Act, 815 ILCS 505 @201

" Information about NAAG's consumer protection efforcan be found at
http://www.naag.org/consumer_protection.php

> See e.g.City of Chicago Department of Business Affairs a@idnsumer
Protectionavailable athttp://www.cityofchicago.org/city/en/depts/bacp.fitm
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may issue CIDs when they have reason to believelation has or
will occur, and need not have probable cause. i@ahinvestigations
are conducted through the grand jury process anst i@ proved
beyond a reasonable doubt in the appropriate staie before a judge
or jury.

2. Prevention and Enforcement

Most states have statutes prohibiting unfair ancegeve acts
and practices modeled to varying degrees on theerBedlrade
Commission Act. Under these “Little FTC Acts,” bastate Attorney
General has statutory authority to seek injunctimnsemedy unfair or
deceptive trade practices. A company may facéeoopt charges if it
continues a practice after an injunction has besned. Attorney
Generals may also obtain voluntary assurances wipkance from
violating companies. Where state statutes alloveath of the
voluntary assurance is akin to an injunction violat States also may
use civil and criminal penalties to penalize unfairdeceptive trade
practices.

Finally, Attorney Generals may seek restitution lehalf of
consumers who are victims of fraud and deceptioome states
expressly grant Attorney Generals the statutory gpowo obtain
restitution. Other states do so implicitly as aule of state court
decisions authorizing such actions. This remedbsecially effective
when consumers have been harmed, but monetary @asnzag not
large enough to warrant litigation by private indivals. Restitution is
paid directly to affected customers when they camdadily identified
and otherwise distributed in lump sums to consumgeeups and
related nonprofit organizations under the doctahey pres.

In addition to investigatory and enforcement p@yanost
state consumer protection statutes allow the Aetpi@General, or other
state regulatory or enforcement agency, to crealies rthat advise
businesses of prohibited and acceptable businesactiqes.
Approximately twenty states have chosen to craath aules.

3. State Regulatory Authorities
All states have different systems for addressing special

needs of regulated industries such as energy, pwatasion, health,
and financial institutions. The fifty states hawe variety of
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mechanisms for addressing consumer concerns ire timehistries,
although there is little uniformity between thetstaor within the
same state among the different regulatory strustimeeach industry.
States also regulate trades and professions thrbcgysing
boards and enforcement divisions. These staterte@ats attempt to
protect consumers by licensing only qualified indials to work in
specific professions, from health care provideesl restate agents,
lawyers, and accountants. Consumers may seardh Btense
databases to research potential service providelisdge a complaint
against a licensed professional. Professionalnsies can be
suspended temporarily or permanently revoked aftezaring with the
losing party having a right to appeal within thatstcourt system.

[11. PRIVATE RIGHTSOF ACTIONSFOR CONSUMERS

As private citizens, Americans use the state aderéd court
systems to protect themselves from fraud and deceitthe
marketplace. At the state level, consumers maypo#e common law
and statutory causes of action such as the Liffl€ Rcts to bring
unsavory merchants into codft.Although the federal courts and each
state court system operate independently, there rammerous
commonalities to the private rights of action pobit®y consumers.

A. Common Law Torts

Common law legal action is one of the oldest forofs
consumer protection. Although common law tortsially developed
during an era where “caveat emptor” or “let thedruyeware” was the
dominant doctrine, current common law actions mevconsumers
protection through torts for deceit, fraud, misesantation, and
breach of warranty.

A consumer may file a lawsuit for deceit or fraudhem a
vendor intentionally conceals a material fact orkesa a false
representation of a material fact, knows that #pesentation is false,
and meant to induce the consumer to act based @n th

" For an analysis of how the private enforcemerstafe consumer protection
laws may deviate from the federal FTC Act see HeNryButler & Joshua D.
Wright, Are State Consumer Protection Laws Really LittleCFActs? 63 HA. L.
REv. 163 (2011).
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misrepresentation. In order for the consumer teumeessful in court,
a plaintiff must also reasonably rely on the misespntation and
suffer damage as a result of the reliance. Dexagit occur when a
vendor makes a direct false statement, or whenseepresentation is
achieved through silence, concealment, half-trudhgmbiguity about
a good. While misrepresentation of product factsyrring legal

action, mere puffery or opinions are generally sugbject to lawsuits
for deceit.

If successful in court, a consumer may receive dgsdor out
of pocket losses, rescission of the transactiomssie, damages to
ensure the consumer receives the benefit of thgabgr or even
punitive damages. Most common law consumer prioteeictions are
brought in state court, although actions betwedmeris of different
states can be brought in federal court under cesituations.

B. Statutory Causes of Action

Although common law actions have long protectedsoamers
from fraud, it is burdensome to successfully plead prove such a
case, particularly because a consumer must proat ttte seller
intended harm. If a common law claim is not pdssilsonsumers
may rely on state unfair trade practice statutes rémedy
misrepresentations or material omissions.

There is no private right of action under the Fatiérade Act,
although there may be private rights under the nspexific statutes
enforced by the FTC and the new Bureau of Consurmeancial
Protection. Each state also has some form of eoesprotection law,
and many are modeled after the Federal Trade CasionigAct and
prohibit “unfair and deceptive” trade practices.he$e state laws
normally allow consumers to sue for damages anghatjve relief.
Consumers have a better chance of success in dogbat
misrepresentations under these statutes becaugeldheot typically
require proof that the seller intended harm orxeldner requirements
of common law fraud. In addition to protection rfrounfair and
deception trade practices, many states also sgaltyfprohibit certain
deceptive pricing, bait and switch tactics, andapyid sales scheme
practices. In addition to preventing the broademts of “unfair and
deceptive” trade practices, state “lemon” lawsastriine the remedy
process for consumers who purchase a defectiveonersed car.
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C. Class Actions and Attorney Fee Shifting

Although filing a lawsuit is an option for combagirfraud,
when the economic harm is small, expensive litayais not always a
viable option. Class action lawsuits allow victa®d consumers with
smaller damages to file a lawsuit collectively.rigjing a class action
lawsuit for common law fraud is difficult becauseSUcourts require a
high degree of commonality among all the plaintitfiims in order
for the class lawsuit to proceéd. Still, where there is such
commonality, class actions can be a useful tootémsumers to assert
their rights.

Attorney fee shifting also makes legal action asgubty for
consumers who have suffered low amounts of damagks.the
American legal system, each party customarily piégysown legal
expenses. However, in many federal and state cosrsprotection
causes of action, and in most class actions, aapisy party may be
entitled to reasonable attorney fees and litigatosts paid by the
defendant in addition to any applicable damagesn nhost
circumstances, unsuccessful plaintiffs are not aesiple for the
attorney fees and costs of the prevailing defend&ich provisions
have the effect of both increasing the incentivesring such claims
and minimizing the cost of a successful lawsuit.

D. The Importance of Warranties

Warranties help protect the consumer and guarahtgethey
receive what they have bargained for even when iscepresentations
about the product were made. Forty-nine stategheséramework of
the Uniform Commercial Code to protect consumersuth express
and implied warranties. Express warranties ardi@kpromises that
the manufacturer or seller will stand behind thedpict sold. These
may be either written or oral, but all only as stfoas the explicit
promise made by the seller.

A more standard level of protection exists in tmeplied
warranty of merchantability. The Uniform Commeldciade requires
that all merchant-sold goods are, at a minimum fit the ordinary

" The full requirements of bringing a class actiorigderal court are set forth in
Rule 23, Federal Rules of Civil Procedure. Eachhef fifty states has their own
separate rules on when class actions are allowéakst are modeled on the federal
rules.
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purposes for which such goods are us&dThis protects consumers
against product defects when the goods are purdtiem® a merchant
or someone with a similar level of expertise andl gkth the product.

When a product fails to conform to an express roplied
warranty, the consumer may either keep the proahudtseek damages
or return the product for a refund. In most cas@sumers choose the
latter action. If a consumer retains the prodoetmay seek difference
in value between the good in hand and the warraged.

The Federal government also affords consumers wtgrra
protection through the Magnuson-Moss Warranty ActAlthough it
does not require warranties for consumer produbis, Magnuson-
Moss Warranty Act requires standardization of temen a written
warranty is offered. Such regulation is meant faimize confusion
about warranty terms while increasing warranty cage clarity.

V. CONSUMER CREDIT AND DEBT COLLECTION

Most Americans use some form of credit to make szl
major purchases. A variety of laws are in placattempt to protect
credit consumers from fraud or deceptive practioesthe credit
industry.

A. Credit Reports

Companies extend credit to a consumer if he onskleemed
creditworthy through a credit history or credit oep These reports
contain individual identifying information, desctipns of existing
credit and bank accounts, payment history on tlaaseunts, as well
as public record information. Until the Fair Cite@eporting Act
(FCRA) was passed in 1970, consumers could nolyezmnfirm the
accuracy of the informatioff. Passage of the FCRA allowed
consumers the ability to view and repair possiblstakes thereby
increasing their opportunity to obtain better ctedin 2003, the FCRA
was amended to ensure American consumers annusdsate a free
copy of their credit reports.

8§ 2-314, Uniform Commercial Code.
915 U.S.C. § 230#t seq.
815 U.S.C. § 168&t seq.
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B. Credit Disclosures

Consumers face a complex credit marketplace wlegrastin
small print, changing interest rates, and a vamétiges can contribute
to confusion. To combat such confusion, Congressed the Truth in
Lending Act, which requires standardized creditcldisures to
facilitate consumer ability comparison shop for tbest credit
opportunity®® It further attempts to protect credit consumersnf
unfair billing practices. The Fair Credit Billingct also created
procedures to require creditors to promptly prodefisng disputes
and correction& It also created an option for consumers to wilthho
payments when a good purchased with credit is theéec

C. Debt Collection

From 1990 to 2008, U.S. credit card debt incre@82dpercent
from $243 billio?® to $957 billion’* In addition to enhancing
consumer opportunity to obtain the best credit iness federal
statutes also protect consumers who fall behirgebt payments from
improper collection processes. The Fair Debt @Ctbb@ Act prevents
debt collectors from using threats, profanity, ieslwhen attempting
to collect from debtors. Collectors are limitedcntacting a debtor
during reasonable times of the d4y.

D. The Credit Card Act of 2009

The financial crisis of 2008 and beyond producedhfr
changes in the way that credit cards were issuatl @wsed by
consumers. The Credit Card Accountability Respwlitgi and
Disclosure Act of 2009 (“Credit CARD Act”) was ertad on May 21,
2009 to amend the Truth in Lending Act to furthestpct consumers
from abusive practices by credit card iss&rst not only provides

8115 U.S.C. § 160t seq

8215 U.S.C. § 160t seq. (enacted as an amendment to the Truth in Lending
Act)

8 US. Federal Reserve, Statistical Release (Mar990).

8 U.S. Federal Reserve, G.19 Consumer Credit StalisRelease, (Dec. 7,
2010).

815 U.S.C. § 1692t seq.

8 Associated Pres§)bama Signs Credit Card BilCBS News, May 21, 2009,
available at
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for increased disclosure and availability of therte of a credit card
agreement, but also specifically prohibits andrietstcertain activities
and practices by credit card issuers.

The Act places restrictions on the way in whichdcesuers
may adjust the interest rate of an individual'sddreard. The Act
requires that a cardholder be given notice of areimmse to their
interest rate or other significant change no lat@n 45 days before
that increase or change is to take effécit the time of this notice,
the cardholder must also be notified of their right cancel the
account® The Act also prohibits a credit card issuer fimcreasing
the interest rate on a card unless it occurs aff@reviously specified
period of time, it is in accordance with the cagileement and is tied
to a publicly available index out of the issuemtrol, or the increase
is pursuant to a payment plan worked out due tddtap on the part
of the cardholde??

The Act also places limits on the fees and chatiggtsa credit
card issuer may impose on a cardholder. A carderssnay not
impose any finance charge on a balance that acqoued to the
current billing period unless it relates to theotason of a dispute or
an adjustment to a prior chargeThe Act also requires card issuers to
allow a consumer to opt-in to programs, which allmansactions to
occur even if they would be over the limit whenegaefee would be
involved for such an allowanéé. This means that if a consumer
wishes to be allowed to use the card, despite adenuate balance
they would have to elect to do so with their casuer, otherwise the
transaction will simply be denied. The Act regaitbat such penalty
fees be “reasonable and proportional” to such dattan of the
cardholder agreemefft.

The Act requires specific procedures for the paynoércredit
cards. A credit card bill payment is requirecdtone due on the same
day of each mont® However, if such a payment is due on a weekend

http://www.cbsnews.com/stories/2009/05/22/polititain5033322.shtml (last
visited, August 5, 2010).

87 Credit Card Accountability Responsibility and Désure Act of 2009, H.R.
627 Title | §101 114 Cong. (1st Sess. 2009) (enacted).

:z Credit Card Act, H.R. 627 Title | §101 1.Cong. (1st Sess. 2009) (enacted).

Id.

H R. 627 Title | §102.

id.

2d.

¥ H.R. 627 Title | §106.
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or holiday on which the card issuer does not rexamail, the bill may
not be considered a late payment until the nextiness day?
Finally, the card issuer may not issue a credid canrless it takes into
consideration the ability of the prospective catdap to make the
required payments under the card agreerfrent.

The Act takes various steps towards the protectadn
consumers from deceptive practices and towardsptbeection of
young consumers. The Act requires that card issoeke available
on the Internet, the credit card agreement thatag issued to a
consumer? It also requires that any company that offereea tredit
report also disclose that a free credit reportinsaaly available under
Federal law at “annualcreditreport.com.”

With regard to younger consumers, a credit card matybe
issued to a person under the age of 21 unlessgiteeraent is also
signed by a legal guardian or cosigner, or theiegpl submit proof of
an independent means of repaying the obligationsleunthe
agreement® Furthermore, any institute of higher learning ttha
markets credit cards to its students in conjunctiath a credit card
issuer must publicly disclose such activities.

Finally, The Credit CARD Act goes so far as to pobdtusers
of prepaid store gift cards. In general, the Aaihgbits expiration
dates on gift cards unless it is more than fiveryedter the issuance
of the card and the expiration terms are cleadtest® Additionally,
the issuer of a gift card may not charge a sergicmactivity fee to
the user of a gift card unless the fee is conspislyostated and there
has been no activity with respect to the card witiie 12 preceding

months!®!

V. CONSUMER ASSOCIATIONSAND RELATED GROUPS
In addition to government based agencies, consumer

associations and other nonprofit entities also playmportant role in
consumer protection matters. They have playeditacadrrole in

%d.

% H.R. 627 Title | §1009.
% H.R. 627 Title Il §204.
"H.R. 627 Title Il § 205.
%8 H.R. 627 Title 11l §301.
% H.R. 627 Title 11l §304.
101 R. 627 Title IV §401.
101|d.
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investigating, publicizing, lobbying, litigating, nd researching
consumer issues. US consumer groups or assocatamk the
statutory right to bring super-complaints or cdilee action suits as is
the case in several European countries, but theyasie the power to
bring complaints to the agencies and sue in thein aame in the
courts. Unlike the situation in the EU and mostdpean countries,
an agency complaint in the US is normally infornaald does not
require formal agency action (or judicial revievi)tihe government
agency chooses not to pursue the matter further.

Nevertheless, many of the developments describedeahre
the result of one or more private actors bringimghe government’s,
or the public’s, attention conduct that harms comsts either
physically or economically. Much like governmengadtion in this
area, there are numerous different private groapssied on different
aspects of the consumer protection field as owtliaeove. A small
sample of such private sector entities follows.

A. Citizen Utility Boards

Citizen Utility Boards are nonprofit, nonpartisageacies that
exist to represent the interests of residentidityitonsumers in their
respective states or regions. They typically asklmncerns related to
quality and price of natural gas, electric, andpgbne serviceS?

B. Consumer Federation of America

The Consumer Federation of America has four manetfans.

First, it advocates for consumers to state andrédegislative and
regulatory bodies. Second, it researches conswebavior and
concerns through polling and surveys. Third, tiérapts to provide
education about consumer concerns by dissemingtiegs releases,
reports, and other material to the media, governmepresentatives,
and consumers. Finally, it supports a varietyogtl consumer-related
organizations®

102 gee, ey Citizens  Utility = Board, available  at

http://www.citizensutilityboard.orgflast accessed Jan. 3, 2011).
193 Consumer Federation of Ameriayailable athttp://www.consumerfed.org/
(last accessed Jan. 3, 2011).
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C. Consumers Union

The Consumers Union was founded in 1936 and isna@nofit,
nonpartisan organization that educates consumerd abwide variety
of products. To achieve its stated mission, “takvor a fair, just,
and safe marketplace for all consumers,” the ComessinUnion
publishes the magazin€pnsumer Reportas well as two newsletters,
Consumer Reports on Healtand Consumer Reports Money
Adviser® Consumer Reportprovides productreviews of cars,
computers, appliances, extended warranties, anch ey@orting
equipment so that consumers may have reliable -garty
information before making a purchase. The Conssnurion also
supports initiatives for health care access, foafgty, and consumer
choice in medid®

D. Institute for Consumer Antitrust Studies

The Institute for Consumer Antitrust Studies iscapartisan,
independent, academic center designed to explogeirtipact of
antitrust enforcement and consumer protection lavthe individual
consumer and the public, and to shape public poficthese fields.
Part of the Loyola University Chicago School of Lathe Institute
contributes to consumer protection through teachingsearch,
symposia, publications, consumer advocacy, andemc@dcolloquia
on consumer and competition laf.

E. National Consumer Law Center

The National Consumer Law Center is a nonprofibargation
that advocates on behalf of low-income individuadso have been
harmed by deception, fraud, or unfair practicesn addition to
addressing concerns with credit, credit reportd, debt collection, the

104 ConsumersUnion.org, About Consumers Uniorgvailable at

http://www.consumersunion.org/abguiast accessed Jan. 3, 2011).

195 Consumers Union.orgavailable at http://www.consumersunion.org/,(last
accessed Jan. 3, 2011).

198 oyola University Chicago School of Law, Instituier Consumer Antitrust
Studiesavailable athttp://www.luc.edu/antitrust, (accessed Jan. 3120
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National Consumer Law Center deals with payday dpgmedatory
lending, public utilities, and other frad®.

F. Public Citizen

Founded in 1971 by Ralph Nader, Public Citizen is a
nonpartisan, nonprofit organization that represeontssumer interests
before the executive, legislative, and judicial nofzes of the U.S.
Government. In order to retain its independence anaintain its
ability to impartially represent consumers, Pubfiitizen refuses
donations from the government, corporations, or fqasional
associations. Public Citizen advocates specifidalt clean and safe
energy sources, just trade policies, safe vehickey] effective,
affordable prescription drugs and health c&fe.

Conclusion

Judging how the United States compares to othédjations or
satisfies the international standards set forththim United Nations
Guidelines for Consumer Protection is diffictlf. The rights of
safety, information, choice, representation, reslregsonsumer
education, basic needs, and a healthy environnren¢rsshrined in a
plethora of formal statutory and regulatory pratets at the federal,
state, and local level. In addition, the sheer sand scope of
economic activity in the United States economy twedrelatively high
GDP and per capita income often by itself provideeasonably
competitive and consumer friendly economy.

However, focusing on the formal rights and remediesonsumers
provides only a partial picture of the state of iomer protection in
the United States. Because of the emphasis onotineaf nature of
legal consumer rights, much depends on accessettegal system.
Unfortunately, there is no constitutional or statytright to legal
representation in consumer protection matters, iwt litigation in

197 National Consumer Law Centeayailable athttp://www.consumerlaw.org,
(accessed Jan. 3, 2011).

198 pyplic Citizenavailable athttp://www.citizen.org (accessed Jan. 3, 2011).
109 Department of Economic and Social Affairs, United Nations Guidelines for

Consumer Protection, available at
http://www.un.org/esa/sustdev/publications/consumption_en.pdf.
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general. Consumers without practical access tadhets still benefit
when the many government agencies discussed abkgeattion on
their behalf. Consumer associations also helgHél gap, as do legal
aid bureaus and other forms of legal clinics. Hwailability of
private rights of action which provide for diffetetypes of damages,
attorney’s fees, and costs to prevailing plaintftfgher help, but are
still an incomplete solution.

Only certain causes of actions are covered, ang thalse cases
with the best chances of prevailing and the beahcé of recovering
substantial damages will be brought, because ofniwds of the
private bar to obtain its fees at the end of thgation. The United
States has come a long way from the era of cawveptog, but much
improvement is necessary in terms of educatiorcdoisumers to have
the working knowledge to effectively protect thetmes and utilize
the many formal rights they enjoy. The criticadearch in the years to
come must focus not on the law on the books, buheraw in action
to determine whether consumers fully benefit frowairtimpressive set
of formal legal rights.



