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Re:  Comments on Updated Enforcement Guidelines for Abuse of Dominance
Dear Mr. Kellison:

[ am the Director of the Institute for Consumer Antitrust Studies at Loyola University
Chicago School of Law. The Institute is a non-partisan, independent academic center designed to
explore the impact of antitrust enforcement on the individual consumer and the public, and to
shape policy issues.! My faculty colleague Professor Brett Frischmann and [ provide these
comments regarding the Updated Enforcement Guidelines for Abuse of Dominance Provisions of
the Canadian Competition Act.

Our comments are limited to the sections of the Guidelines dealing with unilateral refusals
to deal. We are the authors or co-authors of several articles dealing with this issue.” In this body
of work, we advocate that a regime of non-discriminatory access is appropriate for infrastructure
controlled by a single firm (or group of firms) where access produces significant positive
downstream externalities which benefit both competition and society generally.

We thus applaud the continued inclusion of provisions dealing with unilateral refusals to
deal as a possible abuse of dominance under Canadian Competition law. This is consistent with

" Full information about the Institute for Consumer Antitrust Studies is available at
http://www.luc.edu/antitrust.

? These articles include Spencer Weber Waller, The Past, Present, and Future of
Monopolization Remedies, 76 ANTITRUST L.J. xx (forthcoming 2009); Spencer Weber Waller,
Areeda, Epithets, and Essential Facilities, 2008 WIsC. L. REv. 360; Mark A. Lemley & Brett M.
Frischmann, Spillovers. 100 Colum L. Rev. 257 (2007); Brett Frischmann and Spencer Weber
Waller, Revitalizing Essential Facilities, 75 ANTITRUST L. J. 1 (2008). These articles are all
available on http://ssrn.com by searching under the author’s names. Copies are also available upon
request.
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